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INDUSTRY BUILT ON AGRICULTURE, — The farmer’s growing utilization of 
mechanical aids has made a big business of farm machinery. 

John Deere, inventor of the steel plow, and Cyrus McCormick, inventor of the reaper, 
are only two of the figureheads in the advancement of farming machinery and the farm 
equipment industry. Modern agriculture employs not only tractors, plows, cultivators 
and threshing combines, but also such specialized equipment as, for example, milking 
machines and incubators, cactus burners and fertilizer injectors. 

In 1948, when farmers were making more money than ever before, they were spending 
eleven per cent of their receipts on machinery and motor vehicles. There are more than 
1,600 manufacturers of farm implements and machinery supplying their needs, and making 
thousands of types of equipment. 
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The Reader Writes 





How to Raise Real Wages 
Sir: 

I note that you have run the statement of 
the CED on “How to Raise Real Wages.” 
The following is a unionist’s appraisal of 
this position. It is a direct answer to the above. 


A businessman’s formula for improving 
the workers’ standard of living normally ap- 
pears as a plea for greater freedom for 
businessmen and more financial incentive 
for the investor. As good fortune suffuses 
the owners of industry, the worker’s lot will 
be advanced. This thesis is usually sup- 
ported by a boastful description of our eco- 
nomic progress which omits all reference to 
the governmental restraints and controls, 
the business activities engaged in by govern- 
ment and the social and industrial strife 
accompanying the growth of our national 
economy. By overlooking these facts the 
businessman draws a picture of economic 
development which makes him the major, 
if not the sole, determinant of the course of 
economic growth. The Committee on Eco- 
nomic Development, a waning organization 
of American business concerned with na- 
tional policy, follows this pattern in its policy 
statement on “how to raise real wages.” 


The key to higher real wages, according 
to this position, is higher productivity. 
Never does it cross the minds of these in- 
dustrialists that in periods of the greatest 
rise in productivity, such as during the 
twenties, real earnings did not improve, nor 
do they take cognizance of the fact that 
some of the greatest gains in earnings and 
the sharpest increases in leisure time for 
workers were made during the thirties when 
the rise in man-hour productivity was much 
more limited. This is not to deny that higher 
man-hour output does provide a_ better 
fount out of which to improve the well-being 
of the great mass of workers. But it does 
point up the fact that such gains in produc- 
tivity are not automatically transmitted to 
workers. This omission from the analysis 
makes one suspect that the document is a 
case of special pleading for industrialists, in 
the name of improving the living standards 
of the workers. 

Not concerned basically with improving 
the effectiveness of our economy in trans- 
mitting the advances of productivity to the 
worker, the report blithely overlooks the 
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restrictive practices followed by modern 
business, the barriers placed in the way of 
industrial progress by big business and the 
industrial malpractices which must be up- 
rooted to advance productivity. It displays 
no awareness of the vast number of suits 
initiated by the Department of Justice under 
our present feeble laws, charging the major 
giants of American industry with collusion, 
price fixing, unfair competition and other 
unsavory business practices. But the policy 
statement discourses on the isolated cases 
of unions which maintain “permanent make- 
work rules,” forgetting to reflect that in most 
cases they have management’s acquiescence. 
The statement disapproves of seniority rules 
while it pleads for more jobs for the aged. 
It stresses the value of employee suggestions 
and consultation, but it omits all reference 
to unions. It provides for no place for 
union-management cooperation programs. 
Worker interest in higher productivity 
could be heightened, but the committee fails 
to probe the causes for current problems. 
It apparently relies upon management’s psy- 
chological tricks which have hitherto failed. 
Wage-incentive systems are advocated for 
workers, but the committee neglects to enu- 
merate the deficiencies of this technique in 
promoting higher productivity. Stripped 
bare of the optimistic mouthings which per- 
vade the statement, the committee believes 
that we shall raise national productivity by 
increasing our allowances for depreciation, 
reducing the tax burden on the rich, and 
aiding new enterprise with capital and advice. 

American industrialists, even the so-called 
broad-gauged ones, have not given up their 
conviction that their continued dominance 
of the industrial and collective bargaining 
scenes is essential to higher productivity. 
They are not ready to make a place for 
trade unions. For them the latter serve only 
the function of facilitating the processes of 
production by helping to remove the work- 
ers’ resistance to change and to managerial 
innovations. Their uncritical acceptance of 
their.own code is further displayed by the 
assumption that economic progress depends 
upon the assurance to them of more finan- 
cial incentives and greater returns and more 
protection against risk. But they overlook 
the fact that workers might also be amen- 
able to greater cooperation if they were 


(Continued on page 1070) 
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The Developing Law 
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Current Labor 
Problems 








The Defense Production Act 
and the NLRB Counsel's “Resignation” 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


HE RESIGNATION of NLRB Gen- 

eral Counsel Robert N. Denham’ and 
the enactment of the Defense Production 
Act of 1950*—two perhaps not unrelated 
events—seem to this department the out- 
standing labor law developments of the 
summer. With most courts operating at an 
idle, with the Supreme Court on vacation, 
and with only the National Labor Relations 
Board producing normally, these nonjudicial 
items have had little competition, it is true; 
still, they would command top attention at 
any time. 

According to the New York Times, Den- 
ham was actually ousted from office, his 
“resignation” being only a matter of form. 
Denham, said the Times, “reluctantly re- 
signed under White House pressure.” * For 
those who have been watching the admin- 
istration of the Taft-Hartley Act since its 
enactment in June, 1947, the ouster—or res- 
ignation—may or may not seem regrettable. 
But it can come as no great surprise. 

Denham and the NLRB have been at 
odds since the fall of 1947, and the more 
powerful labor unions have campaigned with 
increasing bitterness for his removal, “The 


Developing Law” has kept careful track of 
the controversy over the General Counsel,* 
so there is little need of a detailed account at 
this time. But a recapitulation seems in order. 


At the very beginning, in the fall of 1947, 
the NLRB and its General Counsel differed 
as to whether parent affiliations like the 
AFL and the CIO had to comply with the 
filing and affidavit requirements of the Taft- 
Hartley Act béfore subordinate internation- 
als and their locals could file unfair practice 
charges or election petitions. Denham ar- 
gued that compliance by the parent unions 
was required by the plain words of the act; 
the NLRB disagreed.* The Supreme Court 
has not yet passed on the issue, but two of 
the United States courts of appeals have 
approved the General Counsel’s position.’ 
One court has supported the Board’s view.' 


Disputes between the General Counsel and 
the Board developed soon, too, over the 
problem of seeking court enforcement of 
NLRB orders, especially where the General 
Counsel did not completely agree with the 
NLRB’s disposition of certain cases. In 
some instances, even though the Counsel is 
technically the Board’s chief legal officer, 





1 Mr. Denham's resignation was submitted to 
the President on Friday, September 15, 1950. 
New York Times, September 16, 1950, p. 1. 

2 Act of September 8, 1950, Public Law 774, 
8ist Congress, 2d Session; reproduced in large 
part in 2 CCH Labor Law Reports (4th Ed.) 
f 15,300. 

8 September 15, 1950, p. 1. 

*See 1 Labor Law Journal 83 (November, 
1949); 1 Labor Law Journal 579 (May, 1950). 
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5 Northern Virginia Broadcasters, Inc., 75 
NLRB 11 (1947). 

* NLRB v. Postex Cotton Mills, 18 LABOR 
CASES { 65,775 (CA-5); NLRB v. Highland Park 
Manufacturing Company, 18 LABOR CASES 
{ 65,960 (CA-4). 

* West Texas Utilities Company v. NLRB, 18 
LABOR CASES { 65,875 (CA of D. C.). 
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he refused to sign enforcement briefs, leav- 
ing them to be filed under the aegis of the 
Board’s solicitor. Last winter there were 
recriminations in connection with what the 
Counsel called the Board’s emasculation of 
the “secondary boycott” features of the Taft- 
Hartley Act.* More recently, the dispute 
has centered upon the power to appoint, 
compensate and dismiss personnel. The 
Counsel asserted that the act gave him the 
power to hire and fire all personnel except 
legal assistants to NLRB members. NLRB 
insisted that such power of this kind as the 
Counsel had came, not from the terms of 
the act, but from the Board’s delegation. 
Soon the Board withdrew the delegation. 


Dwarfing all these disputes, both factually 
and theoretically, was the one over the jur- 
isdiction of the NLRB. Denham argued 
that the Board was obliged to assume jur- 
isdiction over every case brought by the 
Counsel’s office, if the basic jurisdictional 
element was present—namely, a_ business 
situation where interstate commerce might 
be affected by labor strife. This approach 
would of course have resulted in more cer- 
tainty, in a field plagued by uncertainties; 
but it would also have had two other im- 
portant consequences: (1) union regulatory 
features of the Taft-Hartley Act, such as 
the prohibition of the closed shop, would 
have bitten deeply into, for example, minor 
phases of the building industry; (2) the 
case-load of the NLRB would have been 
substantially increased. In the circumstances 
the Board insisted that it retained, under 
T-H, the administrative-agency status which 
it possessed under the Wagner Act.’ This 
status, the Board held, gave it more leeway 
than a pure judicial status would. To the 
Board, being an “administrative agency” 
meant that it could exercise “discretion”— 
it could refuse to decide a case, even where 
jurisdictional facts were present, if, in its 
own opinion, an assumption of jurisdiction 
would not “effectuate the policies of the 
Act.” This is another issue which has not 
yet been cleared up by the courts, even 
though General Counsel Denham has in- 
vited a court test of the Board’s rulings in 
the jurisdiction cases. 


It is difficult to decide just how the Gen- 
eral Counsel’s “resignation”—at this par- 
ticular time—fits into the general political, 
economic and international situation. Since 
Denham’s tenure would have terminated 


next July in any event, there is probably 
not much long-run legal significance in the 
premature ending of his term of office. Onc 
likely inference is that his dismissal, com- 
ing as it did along with that of Defense 
Secretary Johnson, was occasioned by the 
forthcoming elections, with the President 
seeking to eliminate points of weakness and 
dispute all along the line. Another approach 
would suggest that the dismissal must be 
evaluated in terms of the President’s obvi- 
ous desire to meet the critical economic 
problems created by the international situa- 
tion with voluntary arrangements, wherever 
possible. In view of union opposition to 
Mr. Denham, and in view of the desirability 
of union cooperation in the effectuation of 
the policies of the Defense Production Act, 
the dismissal may be accountable for en- 
tirely by the President’s desire to meet the 
international situation without extensive 
regulations and controls at home. 


Defense Production Act 


The policies of the Defense Production 
Act, while stated in great detail, reduce to 
this: allocation of more productive resources 
to military purposes, without inflation.” 
Necessarily involved, as stated in the act’s 
“Declaration of Policy,” is “expansion of 
productive facilities beyond the levels needed 
to meet the civilian demand.” The specific 
Congressional desires, as stated in Section 
401 of Title IV of the act, are:” 


(1) To prevent inflation and preserve the 
value of the nation’s currency; 

(2) To assure that defense appropriations 
are not dissipated by excessive costs and 
prices; 

(3) To stabilize the cost of living for 
workers and other consumers and the costs 
of production for farmers and businessmen; 


(4) To eliminate and prevent profiteer- 
ing, hoarding, manipulation, speculation and 
other disruptive practices resulting from 
abnormal market conditions or scarcities; 


(5) To protect consumers, wage earners, 
investors and persons with relatively fixed 
or limited incomes from the undue impair- 
ment of their living standards; 

(6) To prevent economic disturbances, 
labor disputes, interferences with the effec- 
tive mobilization of national resources and 
impairment of national unity and morale; 





8’ NLRB Release R-284 (January 12, 1940). 

® A-1 Photo Service, 2 CCH Labor Law Re- 
Ports (4th Ed.) {§ 8922, 83 NLRB 564 (1949). 

7” Public Law 774, 8lst Congress, 2d Session, 
Sections 2, 401; 2 CCH Labor Law Reports 
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(4th Ed.) § 15,302, 15,303 (hereinafter cited only 
by paragraph (f) number). 
11 Section 401, 7 15,303. 
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(7) To assist in maintaining a reasonable 
balance between purchasing power and the 
supply of consumer goods and services; 


(8) To protect the national economy 
against future loss of needed purchasing 
power by the present dissipation of indi- 
vidual savings; and 

(9) To prevent a future collapse of values. 


Analysis of the foregoing specific objec- 
tives clearly indicates that the Congress 
has stated, in practically all the known ways 
of stating it, that inflation is the chief evil 
in the eyes of the Defense Production Act. 
Each of these objectives expresses a phase 
or a consequence of inflation. The point is 
worth stressing because rather a large num- 
ber of the specific techniques authorized 
by the act are based on the condition that 
they be used to effectuate the general poli- 
cies stated. 


Controls—When 


The Defense Production Act permits the 
President to seek its objectives through 
either a voluntary system or a system of 
binding regulations and orders. He may 
“encourage and promote voluntary action 
by business, agriculture, labor and consum- 
ers”;” or he “may issue regulations and 
orders establishing a ceiling or ceilings” ™ 
on prices, etc. In the latter event, however, 
the President must “at the same time . . 
issue regulations and orders stabilizing wages, 
salaries, and other compensation. PO 
This is the much-controverted provision 
requiring the President to take action on 
wages whenever he takes action on prices, 


The President is given another major 
option. He may impose ceilings (and regu- 
late or “stabilize” wages) selectively, or he 
may take such action generally over all 
industry.” If, operating selectively, the 
program reaches the point where price ceil- 
ings cover a substantial part of all retail 
sales and materially affect the cost of living, 
then “the President (i) shall impose ceil- 
ings on prices and services generally, and 
(ii) shall stabilize wages, salaries, and other 
compensation generally.” * 

One of the most sharply criticized fea- 
tures of the act is that it permits over-all 
price and wage controls more readily than 
selective ones. Controls, the act says, “may 
be [established] . . . either with respect to 


individual materials and services and to 
individual types of employment, or with 
respect to materials, services, and types of 
employment generally.” No more is said 
in the act with respect to the conditions 
which must exist before general controls 
may be imposed. But the situation is vastly 
different in regard to the imposition of 
individual controls, According to the act, 
“a ceiling may be established with respect 
to an individual material or service on/y 


when the President finds” :* 


(1) That the price of the material or 
service has risen or threatens to rise un- 
reasonably above the price prevailing dur- 
ing the period from May 24, 1950, to June 
24, 1950; 


(2) That such price increase will mate- 
rially affect the cost of living or the national 
defense; 


(3) That the imposition of such ceiling 
is necessary to effectuate the purposes of 
the Defense Production Act; 


(4) That it is practicable and feasible to 
impose such ceiling; 


(5) That such ceiling will be generally 
fair and equitable to sellers and buyers of 
such material or service and to sellers and 
buyers of related or competitive materials 
and services. 

Speaking to the nation recently, the Presi- 
dent warned that general controls might 
have to be imposed before they were really 
necessary. Presumably his warning was 
addressed to the fact that the act attaches 
sO many conditions precedent to the estab- 
lishing of selective controls, while leaving 
the matter of general controls much more 
to the discretion of the President. 


Wage Stabilization 


As has been noted already, the President 
must “stabilize” wages, salaries and other 
forms of compensation whenever he regu- 
lates prices.” Where prices are fixed on a 
selective basis, the act requires the Presi- 
dent to issue regulations “prohibiting increases 
in wages, salaries, and other compensa- 
tion which he deems would require an 
increase in the price ceiling or impose hard- 
ships or inequities on sellers operating un- 
der the price ceiling.” ” Noteworthy in this 
formulation is its lack of rigidity. The 





#2 Section 402 (a), § 15,305. 

18 Section 402 (b) (1), { 15,306. 

14 Section 402 (b) (1), 7 15,306. 

% Section 402 (b) (2), 7 15.306 (2). 
% Section 402 (b) (4), 15,306 (4). 


The Developing Law 


1 Section 402 (b) (2), 7 15,306 (2). 
#8 Section 402 (b) (2), § 15,306 (2). 
™” Section 402 (b) (1), (2), (3); 1 15,306 (1)-(3). 
2% Section 402 (b) (5), 1 15,306 (5). 
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President is not required to fix wages as 
of any given time, for example June 24, 
1950. He may in fact let wages rise con- 
siderably, so long as a case can be made 
out that such a rise will not crack the price 
ceiling, impose hardship or create inequities. 
Clearly, then, unions which have secured 
increases since June 24 need have no great 
fear of a rollback. Further, with the profit 
situation what it is among many firms 
(General Motors will clear almost a billion 
dollars this year), a strong argument may 
be made by the unions that even further 
increases may be allowed, notwithstanding 
the formulae and the objectives of the 
Defense Production Act. 


In rebuttal, many may wish to argue that 
wage increases are really inflationary in two 
separate ways. They add to the cost struc- 
ture, with an indirect upward pressure on 
prices thus created; and, besides this, by 
putting more money in the hands of con- 
sumers they raise effective demand, a sit- 
uation which is normally met by the classic 
rationing device of increased prices. Really 
effective counterinflationary measures, this 
argument would continue, must therefore 
take a firm stand against all wage increases. 


But then there is always the situation 
where overriding policy may demand that 
workers be attracted to certain industries. 
Unless workers are to be allocated entirely 
regardless of their own desires, the effec- 
tive device here is to make wages and 
working conditions relatively more attrac- 
tive in those industries. Fortunately, the 
framers of the Defense Production Act were 
well aware of this potential problem. In 
addition to certain unqualified exemptions 
from the operation of the act (rentals, pro- 
fessional fees, publications, entertainment, 
etc.),” the President is expressly empow- 
ered to make whatever exemptions may be 
“necessary to promote the national defense.” ” 
Incidentally, the President is also empow- 
ered to exempt from existing regulations 
all prices or employments the regulation of 
which is not necessary “to effectuate the 
purposes” of the act.” 

Throughout, the act speaks in terms of 
“stabilizing” wages, salaries and other forms 
of compensation. The term “stabilizing” is, 
however, not defined. In regard to selec- 
tive price controls, the act states that the 
corresponding wage stabilization must be 
such that upward pressure on prices, or 


hardships or inequities, will. be avoided.” 
A similar formula is not included where 
general price controls are established. In 
this regard the act states only that the 
President “shall give due consideration to 
such relevant factors as he may determine 
to be of general applicability in respect of 
such wages, salaries, or other compensa- 
tion.” * Wage stabilization is therefore, in 
the case of general price controls, not at all 
defined. However, the act contains this 
general directive: 

“Any regulation or order under this title 
shall be such as in the judgment of the 
President will be generally fair and equita- 
ble and will effectuate the purposes of this 
title. The President, in establishing 
and adjusting ceilings . . . and in stabiliz- 
ing and adjusting wages, salaries, and other 
compensation, shall make such adjustments 
as he deems necessary to prevent or correct 
hardships or inequities.” * 


The ceiling on wages in the event of gen- 
eral controls is thus indefinite. The same 
is not true, however, with respect to the 
wage floor. The act makes clear beyond 
any doubt that the wage ceiling cannot be 
set lower than the rates prevailing during 
the month before the attack in Korea: “No 
wage, salary, or other compensation shall 
be stabilized at less than that paid during 
the period from May 24, 1950, to June 24, 
1950, inclusive.” In addition, the act pro- 
vides that no wage action can be taken 
which is inconsistent with the Fair Labor 
Standards Act, the Taft-Hartley Act or 
any other state or federal law.” 


Settling Labor Disputes 


While accepting the fact that labor dis- 
putes might be expected during its term, 
the Defense Production Act adds nothing 
substantial to existing measures for the set- 
tlement of such disputes. Like T-H, the 
present act places “primary reliance upon 
the parties to any labor dispute to make 
every effort through negotiation and col- 
lective bargaining and the full use of medi- 
ation and conciliation facilities to effect a 
settlement in the national interest.” ” How- 
ever, the act does authorize the President 
to initiate conferences among representa- 
tives of management, labor, government and 
the public; and the President may direct 


(Continued on page 1018) 





2 Section 402 (e), 7 15,311. 
22 Section 402 (f), 7 15,312. 
*3 Section 402 (f), 7 15,312. 
** Section 402 (b) (5), 7 15,306 (5). 
** Section 402 (c), { 15,307. 
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6 Section 402 (c), 7 15,307. 

7 Section 402 (d) (2), f 15,309. 
%% Section 402 (d) (2), 7 15,309. 
2 Section 502, { 15,341. 
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Defense Production Act 


As a result of the Korean crisis, which 
has given an aura of immediacy to a war- 
time economy, Congress has provided the 
President with emergency powers over goods 
and services, wages and hours, to be exer- 
cised when and if necessary for the security 
and defense of the nation. These powers 
are delegated through the Defense Produc- 
tion Act, Public Law 774, signed by the 
President September 8. 

The act provides for a system of priori- 
ties and allocations for materials and facili- 
ties, authorizes financial assistance for the 
expansion of productive capacity and sup- 
ply and strengthens control over credit. The 
President is given selective control over 
wages and prices, but with the provision 
that wages in an industry must be con- 
trolled whenever price ceilings are placed 
on any item which it supplies. Through 
these various means, the act is expected to 
facilitate the production of goods and serv- 
ices necessary for the national security. 

For a general discussion of this act, see 
“The Economy,” at page 1045, and “The 
Developing Law,” at page 995. The wage 
aspects are treated in “Wages . . . Hours,” 
at page 1059. 


Communist Registration 


Both houses of Congress overrode the 
President’s veto and passed the Internal 
Security Act of 1950, by a vote of 286-48 
in the House and 57-10 in the Senate, de- 
spite an attempted filibuster in the Senate. 

The new law provides, in substance: 

(1) Communist-action and Communist- 
front organizations and members thereof 
must register with the Attorney General. 

(2) Such organizations must make an- 
nual financial reports; may not use the 
mails or broadcast on the radio, without 
announcing the fact that they are Com- 
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munist; and may not take tax deductions 
allowed charitable and educational organ- 
izations. 

(3) Members of such organizations may 
not be employed by the government or by 
defense plants, and may not apply for or 
use passports. The Secretary of Defense 
is given authority to make up a list of 
defense plants from which Communists are 
excluded. 

(4) Subversive aliens are excluded from 
entry into the country, and registered aliens 
may be deported. 

(5) It is declared a crime to provide in- 
formation concerning the national defense 
to any unauthorized person for use to the 
advantage of a foreign nation. 

(6) A Subversive Activities Control Board 
is established to determine whether an or- 
ganization or ‘person is Communist. 

(7) The statute of limitations on espion- 
age is extended from three to ten years. 

(8) Picketing and demonstrations in front 
of federal court houses are forbidden. 

(9) Under the “Emergency Detention” 
title of the act, the President is authorized 
to detain suspected spies and saboteurs in 
event of invasion, war or insurrection. A 
Detention Review Board is established to 
protect the rights of persons so detained. 

Under the act, “Communist-action or- 
ganization” is defined as: 

9 (a) any organization in the United 
States (other than a diplomatic representa- 
tive or mission of a foreign government 
accredited as such by the Department of 
State) which (i) is substantially directed, 
dominated, or controlled by the foreign 
government or foreign organization con- 
trolling the world Communist movement 

. and (ii) operates primarily to advance 
the objectives of such world Communist 
movement ... and 

“(b) any section, branch, fraction, or cell 
of any organization defined in subpara- 
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graph (a) of this paragraph which has not 
complied with the registration requirements 
of this title.” 

“Communist-front 
fined as: 


“ 


organization” is de- 
-any organization in the United 
States (other than a Communist-action or- 
ganization . . .) which (A) is substantially 
directed, dominated, or controlled by a 
Communist-action organization, and (B) 
is primarily operated for the purpose of 
giving aid and support to a Communist- 
action organization, a Communist foreign 
government, or the world Communist move- 
ment... 5:3)" 

The President summed up his veto mes- 
sage in these words: 

“1. It would aid potential enemies by 
requiring the publication of a complete list 
of vital defense plants, laboratories, and 
other installations. 

“2. It would require the Department of 
Justice and its Federal Bureau of Investi- 
gation to waste immense amounts of time 
and energy attempting to carry out its 
unworkable registration provisions. 

“3. It would deprive us of the great as- 
sistance of many aliens in intelligence mat- 
ters. 

“4. It would antagonize friendly govern- 
ments. 

“5. It would put the Government of the 
United States in the thought-control busi- 
ness. 

“6. It would make 
versive aliens to become 
United States citizens. 

“7. It would give Government officials 
vast powers to harass all of our citizens 
in the exercise of their right.of free speech.” 


it easier for sub- 
naturalized as 


Other New Laws 


Public Employment Offices.—On Septem- 
ber 8 the President approved Public Law 
775, an act extending the national system 
of public employment offices to Puerto Rico 
and the Virgin Islands, without the require- 
ment of an unemployment compensation 
law, which is imposed upon the states and 
territories. 


Department of Agriculture Employees.— 
Under Public Law 735, signed August 28, 
the Secretary of Agriculture is authorized 
to pay inspection and quarantine employees 
for overtime work at rates determined by 
him, and to charge these sums to the per- 
sons for whom the employees’ services are 
performed. 
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The Committees 


Labor Relations.— The Senate subcom- 
mittee on Labor-Management Relations con- 
cluded its hearings on industry-wide bar- 
gaining in the telephone industry September 
12, after having devoted several meetings 
to hearing management’s side of the ques- 
tion, and several hearings to rebuttal by the 
telephone unions, whose representatives had 
previously testified during August. The sub- 
committee is presently holding hearings em- 
bracing the east coast oil tanker industry; 
these began September 25. 


It has also directed its members to make 
studies on the “subject of war-labor disputes” 
and on “events leading to the seizure of 
railroads.” In regard to the latter, Senator 
Murray, the chairman of the committee, 
stated that a thorough investigation will be 
made of the recent labor dispute which led 
to the government seizure of the railroads. 
Mr. Murray announced that some members 
of his subcommittee are known to believe 
that as a matter of policy the government 
should impound any profits derived from 
seized plants, mines or transportation facili- 
ties during an emergency, in order to avoid 
deliberate attempts to refuse to settle labor 
disputes. Likewise, he added, some mem- 
bers are thinking of legislation which will 
place penalties on labor if it is found that 
union officials deliberately follow a course 
of action which they hope will force the 
government to seize a plant, mine or trans- 
portation facility. 


Continuation of the hearings on the south- 
ern textile industry was postponed subject 
to call of the Chair. 


Accident Prevention.— The Bailey sub- 
committee of the House Committee on 
Education and Labor held hearings during 
the last week of August on H. R. 4997, 
a bill proposing to create in the Depart- 
ment of Labor a Bureau of Accident Pre- 
vention for the purpose of promoting and 
maintaining safe and healthful conditions of 
employment in hazardous industries affect- 
ing commerce. The bureau would be em- 
powered to make inquiries and investigations 
into industries with high accident rates, to 
develop techniques, standards of opération, 
etc., to correct the hazards in these indus- 
tries, and to promote the acceptance and 
adoption of these standards, There would 
also be established in the Department of 
Labor accident prevention boards for each 
hazardous industry, with power to make 
rules and regulations for the elimination of 
unsafe and unhealthful conditions, including 

(Continued on page 1070) 
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Are Fishermen Employees? 


By REGINALD PARKER... . 


. THE AUTHOR REVIEWS THE 


ANTITRUST LAW, THE SOCIAL SECURITY ACT AND THE LABOR 


LAW FOR AN ANSWER TO THE 


QUESTION POSED IN HIS TITLE 





THE International Labour Conference 

adopted, on June 27, 1946, a resolution 
requesting the International Labour Office, 
“in consultation with the interests con- 
cerned,” to draw up an international labor- 
law agreement concerning fishermen, in 
analogy to the already existing International 
Seafarers’ Charter.’ 


Pursuant to this resolution, both a ques- 
tionnaire and a proposed International Fish- 
ermen’s Charter were sent to the various 
governments, including that of the United 
States. Both documents presuppose the ex- 
istence of an employer-employee relationship 
in the fishing industry. The questionnaire 
queries about wages, hours, conditions of 
work, social security and related matters. 
The questions have been answered by the 
Fish and Wildlife Service of the Department 
of the Interior and the Department of 
Labor. The proposed charter, still pending 
for further consideration, keeps pretty much 
in line with European labor traditions con- 
cerning such things as wage regulation, 
family allowances, the establishment of a 
Supreme Sea Fishery Board for the purpose 
of price stabilization, social security (includ- 
ing risk insurance) and the like. The ILO 
will probably adopt it. In this event, how- 


ever, the charter would still need to be rati- 
fied by the individual member countries. 
The question whether the United States 
should accede to the proposed International 
Fishermen’s Charter, if adopted, is mainly 
one of policy—and politics—not to be dis- 
cussed here. Yet, before deliberating whether 
we want the charter at all, we ought to make 
clear to ourselves the extent to which we 
could adopt the charter law without perhaps 
changing a basic conception of the working 
relations in the fisheries. In other words, 
we ought to know, first of all, whether 
fishermen in this country are “workers.” 


Fishermen as ‘‘Employees”’ 
Within Meaning of NLRA 


Based upon the peculiar nature of the 
manner in which the fishermen are remu- 
nerated for their labor, attacks were launched 
even prior to the Taft-Hartley Act against 
the assumption of an employment relation 
in the fishing industry; and it has been con- 
tended that fishermen are, in fact and in 
law, something like partners rather than 
servants of the boat owners. These con- 
tentions were made not only by boat owners,’ 


The author is indebted to Mr. J. Shropshire for valuable assistance 





"129 Official Bulletin 201 (International La- 
bour Office, 1946). 


Are Fishermen Employees? 


2Compare Cape Cod Trawling Corporation, 


23 NLRB 208 (1940); and see Re Lunenburg, 
cited at footnote 7. 
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by the federal government* and by at least 
one state government,* but also by some of 
the fishermen’s unions themselves.” The 


latter, however, have on other occasions’ 


insisted upon the employee status of their 
members * and, as far as can be seen, this 
is still the prevailing viewpoint in union 
quarters despite the changes the Taft-Hartley 
law brought about. 

An analysis of the problem makes a brief 
survey of the fishermen’s working arrange- 
ments necessary." The terms of their agree- 
ments — customary or express — with the 
owners are briefly these: The owners of 
the boats are to provide the boats with all 
necessary equipment, including provisions, 
though certain minor equipment seems to 
be at times furnished by the fishermen. 
When a ship returns to port the catch is 
sold at auction by an auctioneer (sometimes 
the captain). From the proceeds certain 
overhead expenses are paid. Then the wages 
of the radio operator, firemen, cook, engi- 
neer and similar employees are paid. The 
remainder is called “Net Stock to Be Di- 
vided.” One half of it goes to the owner 
of the boat (usually minus a certain bonus 
for the captain), the other to the fishermen. 
Nowadays the crew is often guaranteed by 
the boat owner a minimum sum in the 
event of an unprofitable trip, and no deduc- 
tion for this may be made on the next prof- 
itable trip,’ whereas some years ago such 
payments for dead-loss trips were treated as 


Mr. Parker is a visiting professor of law at the Uni- 
versity of Arkansas. A member of the Supreme Court 
bar and of the bars of the District of Columbia and 
Illinois, he has served as an attorney in the National 
Labor Relations Board 


mere advances and deducted from the pro- 
ceeds of more favorable expeditions.* This 
is still the case in Canada.” 

The question whether under these condi- 
tions fishermen are “employees” was squarely 
before the Supreme Court of Canada in 
1947 and was answered in the negative in 
an opinion written by Justice Doull.“ The 
matter came to the Court on a writ of 
certiorari from the Nova Scotia Wartime 
Labour Relations Board, which had certified 
a bargaining representative for the crews 
(except the masters) of certain fishing ves- 
sels owned by the respondents. Section 25 
of the pertaining Wartime Labour Regula- 
tions provided in part: 


“(1) If a question arises under the regu- 
lations as to whether: 
“(a) a person is an employer or employee 
the Board shall decide the question 
and its decision shall be final and conclu- 
sive for all the purpose of these regulations. 
“(2) If a question set out in subsection 
one arises in any legal proceeding, the Jus- 
tice or Justices of the Peace, Magistrate, 
Judge or Court before whom it arises shall, 
if the question has not been decided by the 
Board, refer the question to the Board, and 
defer further proceedings until the Board’s 
decision is received.” 
This provision, despite its unambiguous 
language, did not stop the Court from de- 
ciding the question contrary to the board’s 





3 Local 36 of International Fishermen, Inc. 
v. U. 8., 177 F. (2d) 320 (CA-9, 1949), cert. 
den. 70 S. Ct. 801 (1950). This case arose 
before, but was decided after, Taft-Hartley. 

*Commonwealth v. McHugh, cited at foot- 
note 25. 

5 Trawler Maris Stella, Inc., 12 NLRB 415 
(1939), where the Atlantic Fishermen’s Union 
intervened for the very purpose of maintain- 
ing its members’ status, together with the 
boat owners, of employers (rather than fellow- 
workers) of the ships’ radio operators. 
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* Especially in Atlantic Fishermen’s Union 
v. Barnes, 71 F. Supp. 927 (DC Mass., 1947); 
Local 36 v. U. 8., cited at footnote 3. 

7A good description can be found in Trawler 
Maris Stella, Inc., cited at footnote 5, pp. 
419-421 (1939); Re Lunenburg Sea Products, 
Ltd., Re Zwicker, 3 D. L. R. 195 (Can. S. Ct., 
1947); Local 36 v. U. 8., cited at footnote 3. 

8 Trawler Maris Stella, cited at footnote 5, 
pp. 419-421. 

® Same as footnote 8. 

1 Re Lunenburg, cited at footnote 7. 

11 See footnote 7. ’ 
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holding. The Court argued that the above- 
quoted words of the statute did not deprive 
the courts of their power to set aside a 
board decision if the latter was without 
jurisdiction over the subject matter, thus 
attaching paramount importance to questions 
of “jurisdiction” not dissimilar to our Crowell 
v. Benson case™ of bygone days. If there 
was in fact no employer-employee relation- 
ship in the case before the board, then it 
had no jurisdiction to certify the union and 
its order must be set aside; in deciding this 
question, the Canadian Court stated that 
“the facts must be determined by the general 
law.” ™ After reviewing the fishermen’s activi- 
ties as outlined above, the Court holds that: 


“The relationship is very like that species 
of contract which is known in Civil Law 
as joint adventure, Pollock on Partnership, 
p. 6. This species of association has been 
discussed in the American authorities. See 
Corpus Juris, Vol. 33, p. 841.% In our law 
it has been and still is considered a species 
of partnership.” 


After quoting one authority “ on this type 

of partnership and a passage from the 
Roman law,” the court distinguished the 
fishermen’s situation from that of piece 
work as it exists, e.g., in the coal mining 
industry: The miner “does not wait for 
his pay until the coal is sold, nor does his 
pay depend upon the fluctuations of the 
market ... . The difference . . . is 
just that—whether the system is one of 
paying wages in a certain way or whether 
the workers are to share in the success or 
failure of the venture as a whole. 
To my mind the persons in question in the 
present case were engaged in procuring 
fish not for the owners or for the captain 
but for the general account of all.” 


Conceding that the men are “seamen” 
under the Canadian Shipping Act,” the 
Court concludes, nevertheless, that the rela- 
tionship in question “is not that of employer 
and employees but of partnership in the 
limited sense which is sometimes described 
as a joint adventure.” Hence the board had 
no jurisdiction and its order is set aside. 
Justice Graham and His Lordship, Chief 
Justice Chisholm, concurred. 


Antitrust Opinions 


So far, no American court has yet decided 
in a labor relations case the question whether 
or not the fishermen are the boat owners’ 
employees, although opinions in related 
(notably antitrust) cases have a telling effect 
on the final outcome of the dispute. The 
only antitrust litigation -bearing on our 
problem that has reached the Supreme 
Court is Hinton v. Columbia River Packers 
Association.” A packers’ association brought 
an antitrust suit against the Pacific Coast 
Fishermen’s Union and others for having 
induced the union members not to sell fish 
to the plaintiff. The district court granted, 
but the court of appeals denied, the injunc- 
tion, the latter holding that a “labor dis- 
pute” within the meaning of Sections 7 
and 17 of the Norris-LaGuardia Act existed 
despite the fact that the union members 
were in any event not the employees of the 
plaintiff and other dealers. The Supreme 
Court, through Mr. Justice Black, reversed, 
holding that “the fishermen own or lease 
fishing boats . and carry on their busi- 
ness as independent entrepreneurs uncontrolled 
by the petitioner or other processors.” 
(Italics supplied.) Hence, there was no 
labor dispute, but a controversy “between 
fish sellers and fish buyers.” However, the 





2285 U. S. 22 (1932). ‘‘A judicial aberra- 
tion filed and willingly forgotten’’—Richard 
F. Watt, “‘The Divine Right of Government 
by Judiciary,’’ 14 University of Chicago Law 
Review 409 (1947). 

13 Note the contrast with NLRB v. Hearst 
Publications, Inc., 8 LABOR CASES { 51,179, 322 
U. S. 111, 127 (1944), holding that the common- 
law characteristics of the law of master and 
servant are not controlling in the determina- 
tion of who is an ‘‘employee’’ under the NLRA. 
But see now House Report 245, 80th Congress, 
p. 18, on the amendment to NLRA Section 
2 (3), defining ‘‘employee.:’ 

4433 Corpus Juris 841, as well as 48 Corpus 
Juris Secundum 800, 805, have actually very 
little to say on the distinction between joint 
adventure and employment. 

1% Reid v. Hollingshead, 4 B. & C. 867, 878, 
107 Eng. Rep. 1281, 1286 (1825), concerning 
an agreement. between two cotton merchants. 


Are Fishermen Employees? 


A partnership, rather than a mere ‘‘interest 
in the profit and loss that may ultimately 
arise out of this speculation,’’ was found to 
exist. Not very pertinent, indeed, to a modern 
labor relations problem! 

% Institutes, 25, 2: “Nam et ita coiri potest 
societatem non dubitatur, ut alter pecuniam 
conferat, alter. non conferat et tamen lucrum 
inter eos commune sit, quia saepe opera ali- 
cuius pro pecunia valet.” But this means 
only that partnerships may be established in 
a manner whereby but one partner furnishes 
the capital. Nobody doubts this. 

17See the discussion of our Jones Act at 
footnotes 50-53. 

%3 LaBoR CASES { 60,071, 34 F. Supp. 970 
(DC Ore., 1939), rev'd 4 LABOR CAsEs { 60,397, 
117 F. (2d) 310, 313 (CCA-9, 1941), rev’d 5 
LABOR CASES { 51,127, 315 U. S. 143, 145, 147 
(1942), on remand 131 F. (2d) 88 (CCA-9, 1942). 
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tenor of the decision could not have been 
different if the fishermen would have been 
found to be employees of the boat owners * 
(if the boats were not owned by the fisher- 
men themselves). For the combination of 
union with nonunion in order to combat 
other businessmen is an unlawful violation 
of the antitrust laws.” However, the Su- 
preme Court did not only not find them 
to be anybody’s employees, but stated, in- 
deed, that the fishermen were independent 
entrepreneurs. Though this be dictum, yet 
there’s method in it. 


On the Hinton decision, but not on the 
above dictum, relies a Hawaiian case.” In 
this case the court found that the members 
of the defendant union combined with “their 
employer, the boat owners” against the 
plaintiff canner, and the finding of the anti- 
trust law violation was based, as in Allen- 
Bradley,” on the attempt to keep off an 
outsider. As we stated in the disctission 
of the Hinton case, the antitrust law viola- 
tion has no conclusive effect upon this 
study, but the dictum of the court denying 
that fishermen are employed by the boat 
owners deserves our attention. The Supreme 
Court, as we have seen, spoke of them as 
independent entrepreneurs who either own 
or lease the boats. The Hawaiian District 
Court, on the other hand, states twice that 
the fishermen, apparently not owning the 
boats in that case, are (not lessees but) 
employees. 


Of considerable weight against the em- 
ployee position of fishermen is another re- 
cent antitrust case.™ Here again a fishermen’s 
association was indicted for price fixing in 
violation of the antitrust laws. At this time, 
however, the indictment not only charged 
the ‘defendant fishermen with having con- 
spired to sell only to dealers who agree 
to the fishermen’s prices, but also stated 


that the latter “are not employees, workers, or 
laborers who receive a salary or wage for 
their work or labor, but are independent 
businessmen engaged in business on their 
own account, and who operate fishing boats 
for their own account and profits.” Thus 
not only “no employer-employee relation- 
ship exists between these fishermen and 
the dealers to whom the catch is sold,” as 
the indictment charges, but also the fisher- 
men are nobody’s employees whatsoever. 
The court of appeals upheld the conviction, 
not without emphasizing that the mere 
absence of an employment relation between 
fishermen and dealers would -have sufficed.” 
However, the court, taking the bull by his 
horns—or should we say, the fish by its 
fins—expressly rests its decision on the fact 
that, as far as the relation between fisher- 
men and boat owners is concerned, there 
“is a joint adventure of the fishermen, in- 
cluding the owner or captain.” ™ 


An employment relation was found to 
exist in a dictum in Tonseth v. Serwold,™ 
a state case involving the interpretation of 
an agreement between boat owners and the 
Deep Sea Fishermen’s Union of the Pacific. 
The agreement, which contained a union- 
shop clause, “constituted what is known 
as a collective labor agreement,” the court 
stated. The force of the dictum is dimin- 
ished, however, by the fact that the exist- 
ence of an employer-employee relation was 
seemingly not disputed here. 


Pre-Taft-Hartley Opinions 


The National Labor Relations Board, in 
two cases™ before the present Taft-Hartley 
Act, entered opinions to the effect that 
there is an employer-employee relation be- 
tween the boat owners and the fishermen,” 
and that the former and not the latter are 





1% Of course, had the fishermen been the 
plaintiff-packers’ Own employees, there could 
be no doubt that a ‘“‘labor dispute’ existed. 
U. 8. v. Hutchison, 3 LaBor Cases { 51,110, 
312 U. S. 219 (1941); Hunt v. Crumbough, 9 
LABOR CASEs { 51,214, 325 U. S. 821 (1945). 

” Allen-Bradley Company v. Local Union #3, 
I. B. of EB. W., 9 LaBor CASES { 51,213, 325 
U. S. 797 (1945); Local 36 v. U. 8., cited at 
footnote 3, at p. 327. And see Dodd, “The 
Supreme Court and Labor, 1941-1945,’’ 58 Har- 
vard Law Review 1018, 1046-1053 (1945). 

21 Hawaiian Tuna Packers, Ltd. v. Interna- 
tional Longshoremen’s and Warehousemen’s 
Union, CIO, 13 LaBor CASES { 63,920, 72 F. 
Supp. 562, 566-567 (DC T. H., 1947), quoted 
-in Local 36 v. U. 8., cited at footnote 3, at 
pp. 329-330. 

22 See footnote 20. 

2% Local 36 v. U. 8., cited at footnote 3. 
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*% Local 36 v, U. 8., cited at footnote 3, at 
p. 327, citing Brims v. U. 8., 272 U. S. 549 
(1926); Hinton v. Columbia River Packers As- 
sociation, cited at footnote 18; United Brother- 
hood of Carpenters, etc. v. U. S., 12 LABOR 
CASEs { 51,241, 330 U. S. 395 (1947). 

% United Brotherhood of Carpenters, etc. v. 
U. 8., cited at footnote 24, at p. 330. For an- 
other (state) antitrust case see Commonwealth 
v. McHugh, cited in Atlantic Fishermen’s Union 
v. Barnes, cited at footnote 6. 

%57 Pac. (2d) 333, 338 (Wash., 1945). 

7 Trawler Maris Stella, Inc., cited at foot- 
note 5, at pp. 419-421, 428, partly set aside 
by the Board on other grounds in 15 NLRB 
1079, 1080 ff. (1939); Cape Cod Trawling Cor- 
poration, 23 NLRB 208, 211-212 (1940). 

% This was the position of the War Labor 
Board, too. Compare Federated Fishing Boats 
of New Hngland, 27 War Labor Report 784 
(1945). 
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the employers of the boats’ radio operators. 
The Maris Stella case involved, besides a 
question of determining an appropriate bar- 
gaining unit, charges of unfair labor prac- 
tices committed by the respondent boat 
owners against certain boat radio operators. 
The Atlantic Fishermen’s Union intervened 
on the side of the respondents, contending 
that the fishermen are “joint entrepreneurs 
with the companies” in view of the nature 
of their above-described work and pay 
arrangement with the boat owners, as well 
as their participation in selecting the boats’ 
radio operators and other personnel. The 
Board rejected this contention mainly for 
the following reasons: (1) As the Board 
found, it is the boat owners and not the 
fishermen who hire not only the captain, 
but also the firemen, radio operators, etc., 
either directly or through the captain. (2) 
The fishing crew is “hired,” subject to the 
owner’s approval, by the captain. However, 
this argument really does nothing but beg 
the question: the contract the captain makes 
with the men will be called one of hire if 
the men are employees, and one of joint 
venture tf they are the owners’ partners— 
not the other way around! (3) The boat 
owner is responsible under the Jones Act,” 
which provides for recovery for a seaman’s 
death or injury while at sea. But, as the 
Canadian case, Re Lunenburg,” does not fail 
to point out, a man may be a “seaman” 
under those protective statutes and yet not 
an “employee” within the meaning of a 
labor law. (4) The crew hires or fires 
nobody, and the radio operator in particular 
follows the general directions of the owner. 
Yet this would not exclude a joint adven- 
ture, with the fishermen as junior partners 
not participating in the management. (5) 
The fishermen themselves filed an unfair 
labor practice charge with the Board in 
1937. If this could be seriously regarded as 
decisive, then it would be outweighed by the 
union’s contrary attitude in the dispute at bar. 


However, the Board, while reaching these 
conclusions and expressly finding that the 
union is a “labor organization” under NLRA 
Section 2 (5), admitted that the whole discus- 
sion was really superfluous, for “a contrary 
finding would not relieve the respondent [i.e., 
the boat owner] from his obligation” not to 
commit unfair labor practices. And as the 


union’s probable participation in these prac- 
tices was not at issue, the Board's finding of 
the employee status had but the weight of 
a strong dictum. 

The same is true of the Cape Cod case™ 
involving substantially the same facts and 
findings as Maris Stella, with the difference, 
however, that here it was not the fisher- 
men’s union but the respondent boat owner 
who unsuccessfully contended that the fish- 
ermen were not employees.” 


New Section 2 (3) 


Has Taft-Hartley clarified this situation? 
The answer depends on the interpretation 
that the new Section 2 (3) ® will receive in 
the courts. The express language of the Taft- 
Hartley Act adds nothing useful to our 
analysis, for it but amends Section 2 (3) so 
as to exclude “any individual having the 
status of an independent contractor” from 
the status of employee. This does not 
apply to fishermen. The spirit of the 
statute, however, goes farther. The legis- 
lative history “ shows clearly that the Con- 
gressional wrath, which led to the amend- 
ment, was directed at the Board’s and the 
Supreme Court's failure, in the Hearst™ 
and related cases, to conceive as “employee” 
only “someone who works for another for 
hire,” whereas Congress now “intends .. . 
that the Board give to words not far- 
fetched meanings but ordinary meanings.” 
Undoubtedly, the authors of the new Section 
2 (3) wanted to eliminate from the protection 
of the act anybody who is not an employee in 
the common-law sense of the word, just as 
the Canadian case of Re Lunenburg did. 
Actually, the legislators only dealt with and 
discussed the so-called independent contrac- 
tors. The Board could therefore maintain 
in a fashion like the Hearst decision that 
fishermen are to be regarded as “employees” 
for the purpose of the NLRA, inasmuch 
as the fishermen depend economically on 
the boat owners. 


The Board, however, has not chosen a 
path that might, iter alia, have led to a 
Congressional punitive action by way of 
severe cuts in the Board’s budget. It 
rather elected the road of conformity with 
what is undoubtedly the intention albeit 
not the language of the lawmakers. Inter- 





2° 46 USCA 688. 

»® See footnotes 7 and 11. 

31 See footnote 27. This case was first joined 
with Trawler Maris Stella but subsequently 
severed. 

% And see Olympia Shingle Company, 26 
NLRB 1398, 1413-1414, 1416 (1940). 


Are Fishermen Employees? 


% For a good analysis, see Archibald Cox, 
‘Some Aspects of the Labor Management Re- 
lations Act, 1947,’’ 61 Harvard Law Review 
1, 6-8 (1947). 

* House Report No. 245, 80th Congress, p. 18. 

®* NLRB v. Hearst Publications, cited at 
footnote 13. 
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preting the new act, the Board has used the 
ancient “right-to-control” test in determining 
who -is an employee. A _ recent leading 
Board opinion on this point involved the 
problem whether or not fur trappers were 
“employees” or “independent contractors” 
within the meaning of the act.* Some of 
the language used by the Board, although 
not concerning fishermen, is of interest for 
the determination of our problem: 


“Although §2 (3) does not purport to 
define explicitly the terms ‘employee’ or 
‘independent contractor’ it is clear from 
the legislative history that Congress in- 
tended to give these terms their conven- 
tional meanings and that the Board, 
in determining coverage under the Act, 
should follow the ‘ordinary tests of the law 
of agency’. Apparently, the test thus 
contemplated is the familiar ‘right-of-control 
test’ which the courts aply in a variety of situ- 
ations to differentiate between an employee 
and an independent contractor. Under this 
doctrine it has been generally recognized 
that an employer-employee relationship 
exists where the person for whom the ser- 
vices are performed reserves the right to 
control the manner and means by which 
the result is accomplished. Conversely, an 
employer-independent contractor relation- 
ship exists where the control is merely 
limited to the result to be accomplished and 
does not apply to the method and manner 
of the services rendered. 


“Among the many factors which have 
usually been considered relevant to the 
question of control are the following: the 
right to hire and discharge; the permanence 
of the relationship; whether the work is 
part of the employer’s regular business; 
the extent of control which, by agreement, 
the employer may exercise over the details 
of the work; the method and determination 
of the amount of compensation; the skill 
required in the particular occupation; who 
furnishes the tools, materials, and place of 
work and who has control of the premises 
where the work is done; whether the per- 
son doing the work is engaged in an inde- 
pendent business or enterprise, and particu- 
larly whether he stands to make a profit 
on the work of those working under him; 
the length of time for which the person is 
employed; and the parties’ belief as to the 
nature of the relationship created. Plainly, 
no one factor is controlling; nor is the list 
complete. The character of the relationship 


is to be appraised by the presence or ab- 
sence of no single evidentiary factor, but by 
an overall view. Plainly, each case 
must be decided on its facts.” 


It is at once clear that, applied to fisher- 
men, this language plainly excludes their 
status as employees. The Board had occa- 
sion to make this plain in Alaska Salmon In- 
dustry, Inc." In this case the petitioners, Sea- 
farers’ International Union of North Amer- 
ica (AFL), sought to have a determination 
of its representation of gill and seine fish- 
ermen. The relationship that existed be- 
tween the fishermen and the Alaska Salmon 
Industry, an organization of all canneries 
for settling labor disputes and dealing with 
labor relations as a whole, was in essence 
this: The cannery superintendent agreed 
with local fishermen to fish for him during 
the fishing season, but in so doing he dealt 
only with the skipper of the boat, who al- 
ready had a crew. Most of the fishing boats 
were owned by the skipper, whereas others 
were owned by the company. The skippers 
fished where they pleased, using their own 
methods and time. The “fish price” was 
negotiated by this and another union and 
the Alaska Salmon Industry; the skipper 
received food from the company’s store for 
himself and his crew; the crew of the 
boats determined among themselves how 
much of the total profits each member 
would receive. The only differences be- 
tween the “company” fishermen and the 
“independent” fishermen were that the com- 
pany took out social security and income 
tax deductions from the “company” fisher- 
men’s pay and not from the “independent” 
fishermen’s pay and that the “fish price” 
was generally lower for the “company” 
fishermen because the company usually 
made deductions for depreciation of its boats. 


From the facts of this case and from the 
language used in the Steinberg case, the 
Board held that the “independent” fisher- 
men were independent contractors within 
the meaning of the act, and thus did not 
fall within its jurisdiction. The Board, here 
too, relied on the right-to-control test, “by 
which an employee relationship rather than 
that of an independent contractor is found 
to exist where the person for whom the 
services are performed reserves the right 
(even if not exercised) to control the man- 
ner and means by which the result is ac- 
complished.” 





% Morris and Julian Steinberg, d/b/a Stein- 
berg & Company, 2 CCH Labor Law Reports 
(4th Ed.) 7 8116, 78 NLRB 211 (1948). 
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* 81 NLRB 1335 (1949). 
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Extent of Fishermen's Thus, not only workers engaged in the pro- 
" P duction of industrial products of fish, such 

and Processing Employees as glue or pearl buttons, were not exempted 
Exemption Under FLSA but also office workers in a fish cannery, 
Section 13 (a) (5) of the Fair Labor as well as cooks or watchmen, “because 


Standards Act of 1949 provides that the they do not engage in operations enumer- 


<2 : : ated in the section.” This holding as to the 
minimum-wage and maximum-hour provi- . 
latter category of workers was upheld in 


sions of the act shall not apply (with One Release No. 1609 of October, 1941. 
qualification noted parenthetically) to “any em- 

ployee employed in the catching, taking, har- Release No. 15-A of March 29, 1945, 
vesting, cultivating, or farming of any kind of | however, superseded to some extent the 
fish, shellfish, crystacea, sponges, seaweeds, or former rulings. After restating the problem, 
other aquatic forms of animal and vege- not without reiterating the same vague ref- 
table life, including the going to and return- erences to the “legislative history” of the 
ing from work and including employment act, the release explains: 


in the loading, unloading, or packing of such “If the occupation of an employee em- 
products for shipment or in propagating, proc- ployed in connection with the canning of 
essing (other than canning), marketing, freez-  §<) for example, is functionally so directly 
ing, curing, storing, or distributing the above ang closely related to the movement of the 
products or by-products thereof.” * perishable product to a non-perishable state 


Thus, fishermen, whose status under the that the occupation may be said to be es- 
law protecting the workers’ organizational sential to such movement, it will be deemed 
rights has been outlined above as dubious — to be an integral part of such movement and 
to say the least, are clearly excluded from of the canning of fish carried on in the 
the benefits of the Wage and Hour Law. establishment and will, for purposes of the 
No dispute exists here. exemption, be considered an exempt can- 
ning occupation. Firemen engaged exclu- 
sively in providing steam for the processing 
kettles would thus be within the exemption, 
but night watchmen, whose work is not 


Processing workers, on the other hand, 
who are employed in the “loading, unload- 
ing, or packing . . . for shipment or in 
propagating, processing (other than can- . — 
ning), marketing, freezing, curing, storing, 4 Patt of the processing activity, would not. 
or distributing” of the sea products, are clearly Similarly, an employee will be considered 
within the purview of the National Labor Re- 45 employed in the catching of fish regard- 
lations Act, old and new;™ but they are ex- less of whether he is physically engaged in 
cluded from the Fair Labor Standards Act. actual catching of fish if his occupation is 
Dispute exists, however, as to the extent. functionally so directly and closely related 
to the catching of fish that it may be deemed 
an integral part of that activity, or if he is 
occupied in work that is performed as an 
incident to the catching of fish. The exemption 
would apply, for example, to an employee 
exclusively engaged in making emergency 
repairs to fishing nets during the fishing 
season, but it would not apply to employees 
engaged in the manufacture of ice for sale 
to fishing boats.” 


In its Interpretative Bulletin No. 12, of 
July, 1939, the Wage and Hour Division of 
the Department of Labor attempted to de- 
fine the scope of (old) Section 13 as far 
as the processors of fish, etc., are con- 
cerned. It holds that Congress clearly “in- 
tended to exempt those operations connected 
with the fishing industry which are closely 
connected with the physical catching of the 
fish, and which are performed incidental to, 


and immediately following the catch.” From A recent federal appellate decision “ seems 
this the bulletin deduces that the exemption to have cut the Gordian knot, at least in 
“was not designed to exempt employees en- regard to the persons employed as watch- 
gaged in operations which are not affected men, cooks, office employees and odd-job 
to a considerable extent by natural factors.” or maintenance men by a corporation en- 








% The law was the same under the old FLSA, Salmon Industry, Inc., 61 NLRB 1508 (1945): 
except that ‘‘canning’’ was expressly listed Federated Fishing Boats of New England, cited 
among the exemptions, whereas it is now ex- at footnote 28; Re Alaska Salmon Industry, 
cluded from the exemptions. See footnote 43, 27 War Labor Report 760 (1945). 


below. “ Canning is no longer exempt. See footnote 
3% Compare G. L. Palmer Packing Company, 38, above. a ', ¥ 
74 NLRB 884 (1947); Paragon Packing Com- “McComb v. Consolidated Fisheries Com- 


pany, 64 NLRB 12 (1945): Columbia River pany, 16 LasBor CASES { 65,073, 174 F. (2d) 74 
Packers Association, 64 NLRB 9 (1945); Alaska (CA-3, 1948). 
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gaged in the preparation of by-products of 
menhaden, “a valuable but not edible fish.” 
The decision affects, as the lower court 
realized, “vast industries involving the co- 
Jossal salmon, tuna, mackerel, and sardine 
industries totaling over a billion pounds 
of production.” And it may be added that 
in view of the broad language of the opinion 
it settles the fate under the FLSA of every- 
body who works for a fish-processing in- 
dustry, not just the above-named categories 
of workers.“ The court, following the well 
reasoned lower decision, decided that none 
of those employees could be regarded as 
not falling under the exception. The theory 
of the plaintiff Wage and Hour Administra- 
tor that the individual worker’s activity and 
its proximity to fish catching or processing 
be considered the determining factor is re- 
jected. Watchmen, cooks, office workers 
engaged in bookkeeping and related activ- 
ities and repairmen—all are a necessary 
part of the production and marketing of the 
goods involved. In other words, it is not 
this or that type of worker from whom the 
benefits of the act are withdrawn, but cer- 
tain industries in their totality that Con- 
gress found necessary to protect for vari- 
ous reasons. 

It is to be noted, however, that under 
the FLSA, as it stands now, there is a 
difference between fish-processing workers 
engaged in canning and all others. Under 
Sections 13 (a) (5) and 13 (b) (4) only 
the latter are exempted from both mini- 
mum-wage and overtime provisions, where- 
as the former (the canners) are exempted 
only from the overtime requirements but 
are entitled to minimum wages.” 


Applicability of Social Security 
and Jones Acts 


Section 209 (b) (14) of the Social Secu- 
rity Act,“ as amended, expressly excepts 
services performed by an individual in the 
catching or taking of any kind of fish, un- 
less the service is in connection with the 
catching or taking of salmon or halibut for 
commercial purposes or the service is per- 
formed on or in connection with a vessel 


of more then ten net tons. Accordingly, 
fishing services, other than those performed 
in connection with catching or taking sal- 
mon or halibut or on a vessel of more than 
ten net tons, are not in covered employment 
for social security purposes. And whether 
fishermen other than those excepted are 
“employees” under the act must be deter- 
mined in the individual case in accordance 
with the definition of the term “employee” 
in Section 1101 (a). No special adminis- 
trative ruling for determining whether a 
fisherman is an employee has been issued, 
so far, by the Federal Security Agency. 
The same tests and principles applicable 
to the determination of the employment 
status of individuals generally are also ap- 
plicable to fishermen.“ 

Under the terms of Section 1101 (a), we 
are required to look to the “usual common- 
law rules” and not, as formerly, to an economy 
rule drawn from the philosophy of the 
Hearst case. Section 413.804 of Regulations 
No. 3,“ which implements the statute in this 
field and which probably states the correct 
test and criteria for determining who are 
employees under the Social Security Act, 
provides that, generally, the legal relation- 
ship of employer and employee exists “when 
the person for whom the services are per- 
formed has the right to control and direct 
the individual who performs the services, 
not only as to the result to be accom- 
plished by the work but also as to the 
details and means by which that result is 
accomplished.” Thus, in determining whether 
fishermen (not otherwise specifically ex- 
cepted as stated above) are employees or 
“independent contractors,” consideration 
must be given to whether the alleged employer 
has the legal right to, or does in fact, control 
the fisherman, not only as to the result but 
also as to the methods and means of perform- 
ing his service. Older court decisions appeared 
to favor the employee status. 

In Jacobson v. U. S.," the court held that 
members of the crew of a commercial hali- 
but fishing vessel, who had been hired on 
a “share of fish caught” or “lay” basis, were 
employees of the boat owners. In reach- 
ing this conclusion the court pointed out 

(Continued on page 1026) 





# For other cases involving fish processing 
workers see Waller v. Humphreys, 6 LABOR 
CASES { 61,414, 133 F. (2d) 193 (CCA-5, 1943); 
Dize v. Maddriz, 8 LABOR CASES { 62,305, 144 
F. (2d) 584 (CCA-4, 1944). 

“For a discussion of the meaning of ‘‘can- 
ning’’ see Conference Committee Report No. 
1453, 8lst Congress, ist Session (1949). 

“The Social Security Act Amendments of 
1950 (H. R. 6000), approved August 28, 1950. 
were promulgated after this paper was con- 
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cluded. Under the amendments, Section 210 (a) 
(15) of the Social Security Act replaces, with- 
out changes, the former Section 209 (b) (14). 
And “‘employee’’ as defined in former Section 
1101 (a), now Section 210 (k) (2), is likewise 
the same as set forth in this article. 

“Letter from Federal Security Agency to 
this writer, dated January 20, 1950. 

* 20 CFR Cum. Supp. 403, 804. 

44 F. Supp. 685 (DC Wash., 1942). 
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Secondary Boycotts 


Under the Taft-Hartley Law 


By MORRIS D. FORKOSCH 


THIS PINPOINT ANALYSIS OF A CONTROVERSIAL CLAUSE 
IN LABOR LAW AND OF THE TECHNICAL SCHULTZ DECI- 
SION CONCLUDES THAT “AN 8 (b) (4) (A) BOYCOTT IS 
PERMITTED ... WHEN LIMITED TO THE SCHULTZ FACTS.” 


TT 1947 Taft-Hartley amendments to 
the 1935 Wagner Act’s Section 8 added 
subsection (b) as a list of union unfair labor 
practices. Included therein we find further 
subsection (4) which lists four types of such 
practices, broadly denominated as secondary 
boycott acts. This subsection forbids unions 
to engage in strikes or concerted refusal to 
work, or boycotts when one of the objects 
of such strike, etc., is one of the listed types. 
Thus Section 8 (b) (4) (A) through (D) 
sets forth objects or ends of union activity 
which are prohibited under pain of being 
termed, and punished as, unfair labor 
practices. 

The first prohibition involves a rather 
broad definition of a secondary boycott, in 
that unions cannot force or require any em- 
ployer or self-employed person to join any 
organization or force or require anyone to 
cease using the products or cease doing 
business with any other person; the second 
prohibition concerns “any other employer” 
of employees, the prohibition now being that 
unions can’t force such employer to recognize 
any union unless it is certified—so that the 
Teamsters, for example, can’t force em- 
ployer recognition of a clerk’s union when 


factually the latter is a minority union; the 
third prohibition goes along with the sec- 
ond, in that it rejects pressure against any 
employer, rather than any other employer, to 
force recognition of any particular union, 
when the Board has certified another union; 
and the fourth bars economic pressure in 
jurisdictional disputes. 

It is not the purpose of this paper to dis- 
cuss the legislative source * of these prohibi- 
tions, for the recent volume by Millis and 
Brown does an excellent job on this score.’ 
Nor is it the purpose of this paper to discuss 
reasons why such sections should or should 
not be effectuated or amended. Rather it is 
our present desire to discuss seconaary boy- 
cotts theoretically, give the New York ap- 
proach under the “unity of interest” doctrine, 
and then ascertain whether or not recent Na- 
tional Labor Relations Board decisions have 
administratively modified the expressed leg- 
islative desire. 


Theory of Secondary Boycotts 


The derivation’ of the term “boycott” 
need not concern us here for it is its modern 
definition and application which is of inter- 


The author, an assistant professor at Brooklyn Law School, practices law 
in New York City 





'One of the finest references to source ma- 
terial is the two-volume publication of the 
National Labor Relations Board entitled Legis- 
lative ‘istory of the Labor Management Rela- 
tions Act, 1947 (1948); it may be purchased 
from the Superintendent of Documents, Wash- 
ington, D. C. 

? Harry A. Millis and Emily C. Brown, From 
the Wagner Act to Taft-Hartley (University 
of Chicago Press, 1950), especially Chap. 12 
entitled ‘‘Unfair Labor Practices Under Taft- 
Hartley.”” A review of this work by this 
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writer is to appear in the Fall, 1950 issue of 
the Brooklyn Law Review, The book was pre- 
viously reviewed in 1 Labor Law Journal 741 
(June, 1950). 

3Captain Boycott reputedly was a landlord's 
agent in Ireland and there sought to evict the 
tenant farmers upon a rather shabby promise 
or trick; the farmers thereupon held mass meet- 
ings and persuaded Boycott'’s employees to de- 
sert him and completely ostracize Boycott and 
his family. See 2 Encyclopedia of the Social 
Sciences 662. 
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est. Most widely used in America during 
the 1880’s and early 1900’s, this practice was 
brought to the public fore by the 1893 Taft * 
decision and the later 1895 Debs opinion,’ as a 
weapon which proved so effective that em- 
ployers alone could not resist its impact and 
were forced to call upon the government, 
whether executive or judicial, for aid. Simi- 
larly did the Danbury Hatters 1908 decision ° 
publicize the high degree of effectiveness of a 
“We Don’t Patronize” listing of “unfair” 
firms in union publications. 

What is a boycott? It is simple to say 
that there are two types, a primary and a 
secondary boycott, and that the former is 
permissible, whereas the latter is not. Sim- 
plicity, however, is no reason for acceptance 
when the subject matter does not permit 
such approach. Unfortunately, the law has 
accepted “the recognized distinction between 
a primary and a secondary boycott” in con- 
struing Congressional legislation,’ so that 
such terms are to be found in later cases. 
But boycotts are also capable of character- 
ization as backward, forward, lateral and 
transportation.’ Does this mean that others 
can’t be enumerated? Statutes *® may define as 
the particular legislature sees fit and courts 
and administrative bodies may proceed on 
their own. 

It is this writer’s belief that a theoretical 
approach may point up the apparently in- 
soluble problems which afflict our judicial 
and administrative tribunals in their daily 
analyses of cases and problems. 

We start with the established relationship 
of an employer and empleyee, minimizing 
their numbers to one each. Thus Jones 
works for Smith; Jones now desires, say, an 
increase in wages; Smith refuses. Jones 
faces a choice of remedies, but assume he quits 
—What does the average Mr. Jones now do? 
Obviously he looks for other employment. 


But if we further assume that Jones can’t 
obtain other employment readily, regardless 
of the reasons therefor, we find that he is 
“tied” to his job” and must return to it or 
starve. A return is out of the question, how- 
ever, unless the employer can be forced to 
meet the desired terms. The question now 
is how to force the employer to acquiesce. 
Obviously a gun can’t be held at the employ- 
er’s head; nor can any type of illegal pressure 
be used which is criminally condemned; and 
since reason has failed to impress the em- 
ployer, Jones is faced with a dilemma. One 
solution, on an individual basis, is to bring 
economic pressure against-Smith in the 
form of individually refraining from patron- 
izing Smith’s business. The ineffectiveness 
of this approach is obvious. Why not have 
others do so? This brings up the question 
of method—How can others be requested 
not to patronize? 

Jones may individually approach each and 
every customer (or supplier) of Smith and 
individually request them to aid him; or else 
Jones may advertise in newspapers, distribute 
circulars or walk up and down in front of 
Smith’s establishment and carry a sign. In 
any event, and regardless of constitutional 
rights involving free speech and press,” what 
Jones is now doing is appealing to others 
to pressure his employer Smith. In this 
sense Jones is not personally refraining from 
patronizing Smith but requesting others so 
to refrain. In this sense these third parties 
constitute strangers to the dispute between 
Jones and Smith and are asked to aid one 
of the interested parties. There is no reason 
why Smith can’t appeal to them by like 
advertising, and factually this is done in 
most picketings when the employer has ‘a 
sign or notice in his window concerning the 
merits of the dispute and appealing to the 
public to continue purchasing. In theory, 





4 Toledo, Ann Arbor & North Michigan Rail- 
way Company v. Pennsylvania Company, 54 F. 
730 (1893). 

5In re Debs, 158 U. S. 564 (1895). 

* Loewe v. Lawlor, 208 U. S. 274 (1908). 

7™Mr. Justice Pitney in Duplex Printing Press 
Company v. Deering, 254 U. S. 443 (1921). 

’ Leo Wolman, The Boycott in American 
Trade Unions (1916), reprinted in Landis & Man- 
off, Cases on Labor Law (1942), pp. 440-442. 

*See the legislative definition in the Taft- 
Hartley Act (Public Law 101, 80th Congress, 
1st Session) as discussed in the text, and as 
found in Seetion 8 (b) (4) (A) through (D) of 
the Wagner Act as amended by Section 101 of 
the Taft-Hartley Act; see also various state 
statutes, of which Wisconsin’s Chap. 111.02 (12) 
(1941) is an example. 

1]T use this phrase in the sense that Marx’s 
law of the falling rate of profit indicates that 
capital expansion must increase proportionately 
so that labor profit (surplus value) decreases; 
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which means that as fewer workers are re- 
quired the opportunities, theoretically, decrease; 
thus workers cast adrift upon the sea of unem- 
ployment ordinarily can’t locate a raft (another 
job), and the primary problem thus is to escape 
being cast adrift. See Eduard Heimann, History 
of Economic Doctrines (Oxford University Press, 
1945), pp. 144-150, for a discussion of the theory. 

1 The recent decisions by the Supreme Court 
in Hughes v. Superior Court of California, 18 
LABOR CASES { 65,762, 70 S. Ct. 718, IJnter- 
national Brotherhood of Teamsters v. Hanke, 
18 LABOR CASES { 65,763, 70 S. Ct. 773, and 
Building Service Employees v. Gazzam, 18 
LABOR CASES { 65,764, 70 S. Ct. 784, all decided 
May 8, 1950, bring up continuing limitations 
upon the doctrine in Thornhill v. Alabama, 2 
LABOR CASES { 17,059, 310 U. S. 88 (1940), 
wherein the high court identified picketing with 
the constitutional guarantees of free speech in 
rather broad language. 
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however, these strangers act counter to the 
laissez-faire theory of the nineteenth century 
which the Supreme Court for so long advo- 
cated, for they now enter the arena of the 
dispute and “take sides.” 

Suppose we now add one extra fact to 
our Jones-Smith dispute, namely, that Jones 
finds, after a month of picketing, that Smith 
continues to sell to Brown, a retailer, and that 
Smith’s outlet enables his business to continue 
operations without Jones. Faced with this 
problem Jones now solves it by seeking to 
dam up the Brown outlet, seeking out Brown 
and requesting him to cease purchasing from 
Smith. In effect, is this not an extension of 
the original method pursued by Jones, since 
both the third parties and Brown are cus- 
tomers of Smith? And if the third-party 
requests are upheld, then should not the 
Brown request fall within the ambit of per- 
missible conduct on the part of Jones? In 
theory there seems to be no reason why 
such conclusions should not follow. Fur- 
thermore, if the Brown request does aid 
Jones in his dispute with Smith, there again 
seems to be no theoretical reason why Jones 
should not be permitted to continue this method. 


Assume, however, that Jones’s third-party 
approach does not aid. Can he resort to force 
or other illegal methods to obtain his goal? 
Obviously, any such methods will be pro- 
scribed by law, whether statutory or judicial, 
for illegal methods vitiate Jones’s efforts to 
arrive at his desired end, The doctrine of 
just cause ™ so holds, and there is no theoret- 
ical reason why this should not be. But our 
assumption involves methods which are con- 
ceded to be illegal;; What if Jones contends 
they are perfectly proper and peaceful and 
involve no force or coercion? Should they 
now be permitted? It is at this point that 
theory permits statement of a doctrine that 
may be applied to facts. 


Contractually, the law dislikes coercion, 
and the doctrjne of free will ™ permits any 
and all agreements which do not involve 
mental force but are the result of a free 
meeting of the minds, provided they are 
otherwise permissible. It is this freedom 
of individuals to do as they please, within 


the limits of society’s requirements, that is 
seemingly the basis of the common-law 
approach to individual conduct.“". When- 
ever force, physical or mental, taints the 
legal picture the courts frown and premise 
their conclusions with the mental major 
premise that unless justified such coercion 
is to be condemned.” It is in this light that 
the Jones-Smith controversy can be viewed. 

Has Jones exercised coercion upon third 
parties by picketing Smith’s establishment and 
publicizing the dispute? The obvious an- 
swer is no, since Jones is here appealing to 
one’s reason, in theory, and requesting others 
to decide the issues as these others see fit. 
Likewise has Jones coerced Brown in ap- 
pealing to Brown’s reason in a personal dis- 
cussion? Again it seems that the answer 
is no, for if Brown has complete freedom 
to choose he is not being intimidated or 
coerced, To repeat, coercion alters the pic- 
ture, and by inserting one other fact we can 
introduce this element into our theoretical 
approach. For Jones’s efforts directed at 
third parties are condemned when violence 
or force is used on the picket line; Jones’s 
efforts directed at Brown are likewise con- 
demned when stench bombs are used, build- 
ings fired or other means along these lines 
employed. These are obviously of a physical 
type, direct and immediate, open and simple 
of characterization. 


But assume that Jones goes to a con- 
sumer’s home, as originally stated, and there 
attempts to réason with the consumer to 
stop buying from Smith; this is apparently 
merely an extension of the Jones efforts 
upon the picket line, the reason the personal 
touch is not used more often being thé pal- 
pable impossibility of contacting the hun- 
dreds of buyers in any given area. But in 
theory this practice is not assailable. Should 
such practice likewise not be assailable when 
it is applied to Brown? And to Brown’s 
customers? It is at this point that coercion 
enters the picture and the law steps in to 
prevent it. 

Admittedly, a personal discussion with 
Brown, with the purpose of persuading him 
to withdraw business from Smith, does not 





%See this writer’s ‘‘The Doctrine of Just 
Cause Applied to Labor Cases,’’ 23 Temple Law 
Quarterly 178 (January, 1950), reprinted in 1 
Labor Law Journal 789 (July, 1950), discussing 
the origin and application of the concept. 

% This writer's unpublished Punishment and 
Constitutional Law in Hegel’s “Philosophy of 
Right” discusses this philosophical concept in 
the two fields quoted and elaborates upon the 
doctrine of the will as discussed in various 
works of political philosophers. 

4% John Stuart Mill’s famous essay ‘‘On Lib- 
erty’’ (published posthumously in 1859 after 
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his wife's death) gives the English utilitarian 
approach to individual conduct and, in this 
writer’s mind, embraces the concepts of the 
common law to a degree not elsewhere found. 
This does not mean, however, that the common 
law per se is there to be discovered; merely that 
Mill may be likened to a blotter which has 
imprinted upon it the wet ink of the pages 
it dries and which, when read, reflects such 
common-law pages. 

% This involves the just-cause doctrine; see 
footnote 12. 
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conflict with the doctrine of free will and 
choice; Brown is free to do as he pleases, 
choose as he sees fit and act unhampered 
in his approach. But when we insert the 
withdrawal of Brown’s customers’ patronage 
from Brown’s business, all because of the 
Jones-Smith controversy, with the state- 
ment (express or implied) that they will 
return if, as and when Brown cooperates 
with Jones (or, for that matter, with Smith 
if Smith brings the pressure), then Brown 
is not completely free to choose or make 
up his mind. For now Brown is faced with 
a dilemma of his own, namely, to do as he 
is requested by Jones or else to lose business 
and perhaps go out of business. This coercion 
saps the will of any freedom of choice, limits 
the allowable area of choice or permits but 
one move (no choice of any kind); it runs 
counter not only to common-law concepts 
but also to modern pluralism.” As _ such, 
this new method of Jones is seemingly con- 
demned in theory, as is any practice involv- 
ing illegalities per se. 


New York 
“Unity of Interest’’ Doctrine 


As noted heretofore, Section 8 (b) (4) in- 
cludes four objects or ends of unions which 
are there prohibited, all involving boycotts 
in some form or fashion. The reason why 
these provisions were inserted into the law 
and, thus, the interpretation to be accorded 
to them™ are best expressed in Senator Taft’s 
own words during Congressional debate 
upon the subject. On April 29, 1947, answer- 
ing Senator Pepper’s arguments, Senator 
Taft said this concerning 8 (b) (4) (A): 


“T do not quite understand the case which 
the Senator has put. This provision makes 
it unlawful to resort.to a secondary boycott 
to injure the business of a third person who 
is wholly unconcerned in the disagreement 
between an employer and his employees. 
The Senator will find a great many decisions 
written by my father which hold that under 
the common law a secondary boycott is un- 
lawful. Subsequently, under the provisions 





of the Norris-La Guardia Act, it became 
impossible to stop a secondary boycott or 
any other kind of a strike, no matter how 
unlawful it may have been at common law. 
All this provision of the bill does is to fe- 
verse the effect of the law as to secondary 


boycotts. It has been set forth that there 
are good secondary boycotts and bad sec- 
ondary boycotts. Our committee heard evi- 
dence for weeks and never succeeded in 
having anyone tell us any difference between 
different kinds of secondary boycotts. So we 
have so broadened the provision dealing 
with secondary boycotts as to make them an 
unfair labor practice.” ™ : 


Apparently Senator Taft’s desire was to 
prohibit all secondary boycotts involving 
the four goals set forth in the act, the reason 
being that no one could tell him what dif- 
ference there was “between different kinds 
of secondary boycotts.” Furthermore, the 
act was aimed at those who injured the 
business of a third party “who is wholly 
unconcerned in the disagreement between 
an employer and his employees.” Can we 
not assume that such two premises must 
remain unchanged else Senator Taft’s ap- 
proach must likewise change? For if a dif- 
ference between secondary boycotts does 
exist, or if it can be shown that third-party 
employers do become involved in disputes 
between the Jones-Smith participants, then 
Section 8 (b) (4) has been conceived in 
error and must be amended or canceled to con- 
form with present knowledge. 


It is in this light that we examine the 
New York Court of Appeals’ doctrine of 
“unity of interest,” as enunciated in several 
leading cases. In Auburn Draying Company 
v. Wardell” the union “sought to induce and 
induced the employers of labor in the various 
trades and industries and the. people gen- 
erally in that community to discontinue em- 
ploying and to abstain from business trans- 
actions with the plaintiff,” seeking thereby 
to isolate the plaintiff from the rest of the 
community. These union activities “sought 
to compel and did compel these employers 
and the people to coerce the plaintiff to 





16 See Charles S. Peirce, Chance, Love, and 
Logic (Harcourt, Brace & Company, 1923, re- 
print of 1949); Justus Buchler, Charles Peirce’s 
Empiricism (Kegan Paul, Trench, Trubner & 
Company, London, 1939); William James, Prag- 
matism (Longmans, Green, 1916); James, £s- 
says in Radical Empiricism, A _ Pluralistic 
Universe (Longmans, Green, 1947): and Horace 
M. Kallen, The Liberal Spirit (Cornell Uni- 
versity Press, 1948). 

“Jt is unnecessary to detail the canons of 
judicial interpretation of legislation, with ref- 
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erence back to legislative discussion for clarifi- 
cation, when questions arise not resolvable 
within the framework of the legislation itself. 
See Julius Cohen, Materials and Problems on 
Legislation (Bobbs-Merrill Company, Indian- 
apolis, 1949), especially Chap. II, for an excel- 
lent discussion of this subject. 

138 See Volume II of Legislative History of the 
Labor Management Relations Act, 1947, cited at 
footnote 1, at pp. 1106ff., for the discussion 
of these sections. 

19 227 N. Y. 1, 124 N. E. 97 (1919). 
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unionize its business.” In Goldfinger v. Fein- 
tuch ™ the situation was different, for there the 
employer manufactured meat products and 
sold them to retail delicatessens. Unsuc- 
cessful in obtaining a contract with the em- 
ployer, the union “decided to picket the 
non-union-made products at the retail stores.” 
The immediate distinction between the War- 
dell and Goldfinger cases thus revolves about 
the picketing of the third-party employer 
per se in the former and the original em- 
ployer’s products in the latter; in the first 
the picketing was directed against individ- 
uals (the corporation being a person), whereas 
in the second it was directed against in- 
animate products. 

Does this distinction mean that a secondary 
product boycott is permissible whereas a 
secondary individual boycott is not? The 
Wardell case expressly spoke of coercion and 
compulsion directed against members of the 
public to withdraw patronage from the third- 
party employer in an effort thus to coerce this 
third-party employer to cease doing business 
with the direct, or primary, employer. Thus 
a double line of coercion existed, whereas in 
our theoretical approach we have been con- 
tent to analyze merely the single coercion 
directed against the third party and not 
against his public purchasers. Regardless 
of a single or double line of coercion, the 
lVardell case held that coercion and compul- 
sion per se were not to be countenanced, 
and so upheld the injunction. Did not our 
theoretical approach adopt this same line of 
reasoning?™. Does it matter whether the 
coercion involves the union as such or the 
public influenced by the union?” The es- 
sence is still this coercion of the free will 
of any individual who is required to make 
one of several choices. 

To this point there is no unity-of-interest 
theory, for individual or product boycotting 
involves compulsion and is thereby denounced 
(in theory). But the Goldfinger case adds the 
following statement: “Within the limits of 
peaceful picketing, however, picketing may be 
carried on not only against the manufacturer 
but against a nonunion product sold by ore 
in unity of interest with the manufacturer 
who is in the same business for profit.” 
Note that picketing is permissible against an 
individual (the direct employer) or against the 


product (manufactured by the direct em- 


ployer). There is still no unity of interest 
here for we speak merely of that against 
which the boycotting is directed. The doc- 
trine is found in the phrase immediately 
following: “sold by one in unity of interest 
with the manufacturer who is in the same 
business for profit.” To the product in- 
gredient we must therefore add two others, 
that the retailer (third party) must be in 
unity of interest and that there is a business 
for profit involved. It is when these three 
coalesce into one fact situation that sec- 
ondary boycotting is permitted in New York. 

Of these three ingredients the first is not 
difficult of ascertainment and understanding, 
for it involves a physical follow-through 
from manufacturer to retailer, or from sup- 
plier to manufacturer, etc.; likewise, the 
profit requirement causes no difficulty, for 
in these days of income tax returns the 
profit motive is patent and undeniable; it 
is the second element that must give us 
pause. For when is one in “unity of inter- 
est” with another? The answer seems to 
lie in two phases of our discussion, that 
some line involving the physical follow- 
through be established, and that profits be 
involved. As the Goldfinger decision con- 
tinues: “Where a manufacturer pays less than 
union wages both it and the retailers who 
sell its products are in a position to under- 
sell competitors who pay the higher scale, 
and this may result in unfair reduction of 
the wages of union members. Concededly 
the defendant union would be entitled to 
picket peacefully the plant of the manufac- 
turer. Where the manufacturer disposes of 
the product through retailers in unity of in- 
terest with it, unless the union may follow 
the product to the place where it is sold 
and peacefully ask the public to refrain from 
purchasing it, the union would be deprived 
of a fair and proper means of bringing its 
plea to the attention of the public.” Notice 
what this quotation involves us in—for the 
unity of interest is itself predicated upon 
two factors: (1) the close economic relation- 
ship between the employer and his outlet, 
which is now raised to the dignity of a quasi- 
legal relationship for the purpose of stating 
(in effect) that the outlet and the employer 
are either agent and principal or else are 





201 LABOR CASES f{ 18,057, 276 N. Y. 281, 11 
N. E. (2d) 910 (1937). 

21 “The determinative factor in all these situ- 
ations and the multitude of variations therefrom 
appears not to be who fills the shoes of T 
[third party]. ‘Coercion’ of any third party is 
illegal. Similarly it seems immaterial whether 
E [employee] exerting the pressure consists of 
members of the same local or international 
organization or whether E embraces members 
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of divergent labor groups. The determinant is 
whether or not the nature and extent of the 
pressure utilized by E against T amounts to 
‘coercion’."" Barnard and Graham, ‘‘Labor and 
the Secondary Boycott,’’ 15 Washington Law 
Review 137, 145-146 (1940). 

2 See Smith, “Coercion of Third Parties in 
Labor Disputes—The Secondary Boycott,"’ 1 
Louisiana Law Review 277, 280 (1939). 
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ene in law and fact; and (2) the fact that 
because of the necessity underlying this type 
of secondary boycotting or picketing, to re- 
fuse permission therefor to the union would 
be placing it at a disadvantage. 

The unity-of-interest doctrine is thus a 
necessity in today’s field of labor law, based 
upon the type of economic production and 
distribution which is part of, and has made, 
the present system. Drastic fact changes 
have thus forced a drastic modification of 
old principles based upon old facts, albeit 
the present modification builds upon the old 
and does not overthrow it but continues it 
when the old facts appear. The doctrine is 
thus based upon facts which call it into play 
and only apply when the facts so appear. 
For example, if there were no economic re- 
lationship between the manufacturer and 
his outlet, or if there were no product identi- 
fication (i. e., follow-through physically pos- 
sible), there could be no permissible picket- 
ing;” if the manufacturer and the outlet did 
not deal in the same line of business, but 
one merely purchased from the other, not 
for resale but for use, there could be no per- 
missible picketing;™ and if the alleged outlet 
purchased for use and not for resale the 
union could be enjoined ™ or held on a dis- 
orderly conduct charge.” Furthermore, 
even assuming all factors involved in the 
doctrine did appear, the extension of the 
boycott to an entire business of a retailer 
would be unlawful, for in the Goldfinger case 
the court of appeals specifically limited the 
permissible picketing to the identified prod- 
uct only, the picket signs there referring 
specifically to the manufacturer’s trade- 
marked product and informing the public 
that such product only was being picketed, 


not the delicatessen business in any other 
respect. It is this latter element which is of 
importance in a discussion of the National 
Labor Relations Board’s approach to sec- 
ondary boycotting. 


NLRB Approach 


We have already had occasion to note 
Senator Taft’s remarks concerning the sec- 
ondary boycott provisions of the Taft-Hartley 
Act; he felt that no distinction could be found 
among secondary boycott cases and meant 
to include all such boycotts within Section 
8 (b) (4). How did the Board react to such 
catch-all provisions? How did it decide 
cases in the early months of Taft-Hartley 
and how has it decided cases recently? A 
consideration of the facts supporting an- 
swers to these questions gives us the key 
to the problem originally propounded—whether 
the Board is administratively interpreting 
the law so as to amend (or bend?) it. 

During the first fifteen months following 
the Taft-Hartley enactment only two boy- 
cott cases were decided by the Board. The 
first involved the Schenley Distillers Corpo- 
ration and distributors of its products: boy- 
cott pressure was put upon the distributors, 
in support of a strike at a Schenley sub- 
sidiary, members of the same international 
union being involved.” The union was found 
guilty of a violation, even though the dispute 
had been settled prior to determination. 
The second case involved a carpenters’ strike 
against nonunion men hired by a subcon- 
tractor on a local remodeling job. Once 
again the Board held this to be an 8 (b) (4) 
violation.” Intermediate report cases like- 
wise proved fair game and the catches con- 





2% See Back v. Kaufman, 2 LABOR CASES 
{ 18,692, 175 Misc. 169, 22 N. Y. S. (2d) 449 
(1940), where a dentist purchased bridges, plates, 
etc., from a dental laboratory which had diffi- 
culties with a labor union. Picketing of the 
dentist was enjoinable since no unity of in- 
terest appeared. 

“4 Weil &d Company v. Doe, 1 LABOR CASES 
718,185, 168 Misc. 211, 5 N. Y. S. (2d) 559 
(1938), where a furniture store purchased an 
electric sign and specified installation to be by 
union labor, but found itself picketed by a rival 
union engaged in a jurisdictional dispute with 
the installing union. Picketing was enjoined 
because no unity of interest was found to exist. 

*% The Back and Weil cases, cited at footnotes 
23 and 24. 

2% People v. Bellows, 281 N. Y. 67, 22 N. E. 
(2d) 238 (1939). Millis and Brown (book cited, 
footnote 2) discussed this doctrine and con- 
cluded, at page 461, as follows: 

‘The view of the New York Court of Appeals 
in this Goldfinger case has been followed in a 
few other states, as Illinois, Wagner v. Milk 
Wagon Drivers’ Union, 50 N. E. (2d) 865 (1943), 
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Louisiana, Johnson v. Milk Drivers and Dairy 
Employees Union, 195 So. 791 (1940) and Penn- 
Sylvania, Alliance Auto Service v. Cohen, 19 A. 
(2d) 152 (1941). Indeed, the New York courts 
have gone far in legalizing the ‘secondary’ boy- 
cott, as this term is generally used. Not only 
have they sanctioned such a boyco't as on non- 
union lumber by carpenters who claimed juris- 
diction over millwork as well as construction 
work, Bossert v. Dhuy, 221 N. Y. 342 (1917); 
they have also sanctioned the boycott by build- 
ing tradesmen of materials serviced by nonunion 
teamsters, Willson & Adams Co. v. Pearce, 264 
N. Y. 521 (1934) and by dockworkers of freight 
hauled by nonunion drivers, N. ¥. Lumber 
Trade Association v. Lacey, 269 N. Y. 595 
(1935).”’ 

21 Schenley Distillers Corporation, 2 CCH Labor 
Law Reports (4th Ed.) { 8001, 78 NLRB 504 
(1948). The present cases are taken from Millis 
and Brown's book (cited at footnote 2), at 
pp. 467ff. 

% Watson’s Specialty Store, 2 CCH Labor Law 
Reports (4th Ed.) { 8374, 80 NLRB 533 (1948). 
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tinued good into the succeeding few years;” 


the 8 (b) (4) net was wide and the viola- 
tions numerous. However, our main con- 
cern here is not with all types of conduct 
there ‘outlawed but only with that type paral- 
leling the unity-of-interest doctrine already 
discussed. We therefore turn immediately 
to our subject, eschewing other cases and 
discussions on other 8 (b) (4) phases.” 


The two cases recently decided are Sterling 
Beverages, Inc."* and Schultz Refrigerated 
Service, Inc." both involving 8 (b) (4) (A) 
violations and factual situations almost identi- 
cal, but sufficiently different to point up the 
Board’s limitations on its present interpre- 
tation of that section. In the Schultz case 
the corporation was engaged in trucking for 
others; it had a dispute with its employees; 
picketing Schultz was of no avail; the pickets 
followed the Schultz trucks to the Schultz 
customers and there picketed the trucks by 
parading in a U-shaped manner around the 
trucks only, and only when the trucks were 
there. The Schultz customers were third- 
party neutrals who did not have any interest 
in the dispute, but merely used the Schultz 
trucking services in their (third-party) own 
business which had no other connection 
with the Schultz business. Based solely upon 
the facts in this case the Board held “that 
Respondent’s picketing was limited strictly 
in time and area to Schultz’ trucks,” that 
such picketing was therefore primary and 
not secondary, and that it was thus not cir- 
cumscribed by 8 (b) (4). But, continued 
the Board, “A different case would be pre- 
sented had Respondent failed to confine its 
picketing to Schultz’ trucks or had it other- 
wise employed secondary pressure against 
Schultz’ customers.” 


In the Sterling Beverage case Sterling, which 
did trucking for a brewery, had a dispute with 
its trucking employees; these employees fol- 
lowed its trucks to the brewery premises 
and there picketed the trucks in the Schultz 
manner, but with one factual variation shortly 
to be discussed. The intermediate report 
by Arthur Leff, the trial examiner, is an 


excellent one (although the Board reversed 
him in part) and the following quotation 
therefrom bears upon the subject under 
discussion: 

“The General Counsel and the Respondent 
are in partial agreement on how Section 8 
(b) (4) (A) is to be interpreted and applied. 
Thus both agree with the holding of the Board 
in Matter of the Pure Oil Company [2 CCH 
LaAsor Law Reports (4th Ed.) § 9000], 84 
N. L. R. B., No. 38, that it would be plainly 
at variance with the policy of the legislation 
as a whole to apply that section in every 
situation that may appear to fall within the 
scope of a broad literal reading of its terms; 
that to give effect to Congress’ purpose in 
enacting that section, without at the same time 
doing violence to the Congressional intent 
to protect (except in certain limited situa- 
tions not here involved) the right of direct 
action against primary employees [sic], Sec- 
tion 8 (b) (4) (A) must be read and con- 
strued as limited to secondary union action 
and as excepting from its sweep ‘the primary 
means which unions traditionally use to press 
their demands on employers’... . ™ 


“It is on the question of where the line 
should be drawn between primary action 
and secondary action that the General Coun- 
sel and the Respondent part company... .” 


“Whether picketing is primary or sec- 
ondary in character cannot be determined 
on the basis of any rigid formula of universal 
application. The decision in each case must 
turn on its own relevant facts.” 


The argument of the general counsel was 
that all picketing, in order to be primary and 
allowable, had to occur at the physical 
premises of the employer directly involved 
with the union, that is, a geographical loca- 
tion for picketing determined by the geo- 
graphical location of the employing concern. 
The union claimed that a direct relation- 
ship existed between the dispute and the 
situs of the picketing in that the disagree- 
ing employer’s trucks could be found there 
only, and that was the only place, under 
all the facts, where it could effectively 





* See Millis and Brown, book cited, footnote 
2, p. 467, especially footnote 149 citing Douds 
v. Metropolitan Federation of Architects, etc., 
14 LABOR CASES { 64,271, 75 F. Supp. 672 (DC 
N. Y.) where the district court, after a com- 
plaint had been issued and an injunction sought, 
refused to issue one on the ground that the 
subcontractor, whose work had increased greatly 
during the strike, was not an “innocent by- 
stander, or a neutral."’ 

* See Millis and Brown, book cited, footnote 
2, at pp. 468, 470, 471ff. This article had al- 
ready been written for publication prior to 
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Sylvester Petro’s discussion on ‘‘Taft-Hartley 
and the ‘Secondary Boycott’,”’ 1 Labor Law 
Journal 835 (August, 1950). The present essay 
approaches the Sterling and Schultz cases from 
a different point of view, so that there is no 
parallelism between Petro and this author. 


™2 CCH Labor Law Reports (4th Ed.) 
{ 10,060, 99 NLRB, No. 75 (1950). . 

322 CCH Labor Law Reports (4th Ed.) { 9462, 
87 NLRB, No. 82 (1950). 

*% Citing the Douds case, footnote 29. 

%A lengthy portion of the intermediate re- 
port is here omitted. 
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publicize the dispute.” The trial examiner 
felt that the general counsel’s interpreta- 
tion of the Pure Oil case as delimiting the 
“employer’s premises” to a mechanical test 
“regardless of the particular situation and 
the nature of the industry involved,” was 
too inflexible an application of a concept 
which required fluidity in the very nature of 
a mobile type of industry (as was involved 
in both the Schultz and Sterling cases) ; fur- 
ther, that “To adhere woodenly to such a 
rule in the case of an employer who has no 
established premises related to the dispute, 
would grant the employer immunity from 
the publication by a union of its grievances 
against him at the very point where publica- 
tion is most useful and has traditionally 
taken place.” It was his opinion, therefore, 
that the picketing was primary and not a 
violation of 8(b)(4). 

Four members of the Board participated 
in the decision: Chairman Herzog and Mem- 
ber Murdock signing the majority opinion, 
with Member Reynolds concurring specially 
and Member Houston dissenting. The ma- 
jority opinion felt that an 8(b)(4) violation 
had occurred (as did the concurring opinion), 
based upon one factual variation from the 
Schultz case. “Under the circumstances of 
the Schultz case, the majority was persuaded 
that the respondent had clearly identified 
its picketing with the actual functioning of 
the primary employer’s business at the scene 
of their labor dispute. The record in 
the instant case reveals that on at least two 
occasions the Respondent Union placed pickets 
at the entrance to Ruppert’s brewery in 
anticipation of the arrival and during and 
after the presence inside the plant of trucks 
aie to Sterling, the primary Employer 

Because the loading platforms here 
were located inside the plant area, rather than 
abutting on a public street as in the Schultz 
case, the pickets could not picket around the 
trucks themselves while they were being 
unloaded. Of necessity they were limited to 
picketing the Ruppert plant entrances through 
which the trucks had passed... .” 

Two major factors differentiating the Sterl- 
ing case from the Schultz one appear in the 
above quotation. The first is that actual 
picketing did occur at times when the trucks 
of the Sterling Corporation were not physi- 
cally present within the Ruppert premises, 
so that the union “failed to establish that 


direct and immediate relationship between 
the picketing and the object picketed neces- 
sary to a finding of purely primary picket- 
ing.” The second is that although in the 
Schultz case the picketing occurred in a U- 
shaped manner around the Schultz trucks, 
here the picketing occurred at the Ruppert 
plant’s entrance through which the trucks 
passed, and not at or around the physical 
trucks. themselves. The majority opinion 
recognized this latter situation by referring 
to the facts that “of necessity” the picketing 
had to occur at the entrance. What does 
this second differentiating factor mean? 

As to the first differentiating factor, nothing 
more need be said. The dissent by Member 
Houston in this respect was predicated solely 
upon the fact that the two occasions when 
picketing occurred without Sterling’s trucks 
being present “are not substantial or pursua- 
sive.” In other words, the disagreement 
here was based primarily upon a fact and 
the weight to be attached to it. As to this 
quarrel, much may be written but little be 
said, for individual points of view are ‘touch- 
stones for decisions which, reviewable on 
the law, are not reviewable on the facts and 
inferences flowing therefrom, or on the 
choices made where more than one is 
available. 

The second factor is here much more 
important, for it is entirely possible that a 
change predicated upon the present disagree- 
ment may occur in the Board approach. This 
second factor involves the picketing of either 
the entrance or the trucks inside the premises, 
the majority opinion quoted above remark- 
ing about the “necessity” of the entrance- 
picketing in this particular case. Note again 
that this majority opinion is by the chair- 
man and Member Murdock, and that the 
final two sentences of the opinion were foot- 
noted with a notation by the latter member. 
These two sentences follow: 

“In our opinion, such picketing, unlike 
that in the Schultz case which was directed 
solely at Schultz’ trucks, was not confined 
to the primary Employer’s trucks, but ex- 
tended directly to the secondary employer's 
own premises .... The line must be drawn 
somewhere, and this is where we draw it.” 

Member Murdock’s footnote, which in- 
volves the dissent (to which we shall revert 
in a moment), follows: 





% The union also contended that its peaceful 
picketing was protected, as an exercise of free 
speech, under Section 8 (c) of the act, as well 
as under the First Amendment to the Consti- 
tution. The trial examiner stated, in a footnote 
in his report: ‘‘The Board having already taken 
a position adverse to the Respondent on this 


1016 


precise contention in Matter of Wadsworth 
Building Company, Inc. [2 CCH Labor Law 
Reports (4th Ed.) { 8657], 81 NLRB, No. 127, 
to which I am constrained to adhere, I find 
this contention to be without merit and shall 
not consider it further."’ 
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“This distinction, in the opinion of Board 
Member Murdock, is emphasized by the 
fact that Sterling’s trucks, which the Re- 
spondent was allegedly picketing, were at 
all times beyond the ambulatory range of 
the patrolling picket. In the Schultz case 
the proximity of the picketing to Schultz’ 
trucks made incidental its effect on the 
secondary employer’s business. Here, the 
physical situation was such that the Re- 
spondent could not relate its picketing at 
Ruppert’s plant directly and immediately 
to its alleged objective. Conceding that the 
Respondent may have found itself in a dif- 
ficult position, Member Murdock does not 
believe that the doctrine of the Schultz case 
should be extended further to make picket- 
ing in front of a secondary employer's 
premises lawful, where the nexus between 
the picketing and the truck allegedly picketed 
is as tenuous as it is in this case. The at- 
tempt in the dissenting opinion to harmonize 
the facts of the two cases serves only to 
accentuate their distinction.” 

The dissenting opinion by Member Houston 
first quoted the Schultz opinion’s statement 
that, “in determining whether picketing is 
protected as primary action, an ‘important 
test is the identification of such picketing 
with the actual function of the primary em- 
ployer’s business at the sifus of the labor 
dispute’.” (Italics contained in original de- 
cision.) As bearing upon this situs, rather 
than the physical trucks being picketed, he 
then proceeded to say: 

“As to the location of the pickets on the 
public thoroughfare, the necessary implica- 
tion of Member Murdock’s finding would 
seem to be that, in order to exercise its 
right to conduct lawful primary picketing in 
this very common situation, a union must 
first unlawfully trespass upon an employer's 
property. There is no warrant for such a 
holding either in the Schultz case or in any 
provision in the Act. The test, as I have 
already noted, is the identification of the 
picketing with the operations of the primary 
employer at the scene of the dispute.” 


A footnote in his opinion stated that 
“Member Murdock, by requiring the Re- 
spondent to invade Ruppert’s premises to 
picket around the trucks, is shrivelling the 
situs of the dispute from the terminal opera- 
tions to the trucks themselves.” Pithily and 
concisely put is the disagreement, for we 


now find the following conclusions which 
may be drawn: the majority opinion speaks 
of the “impossibility” of picketing anywhere 
but at the entrances, which seemingly per- 
mits a conclusion that of necessity such 
picketing is to be upheld; Member Murdock, 
in his own footnote, expressly desires to 
limit the permissible area of picketing to the 
trucks per se, regardless of the union's “dif- 
ficult position” under this ruling; Member 
Houston disagrees specifically and directly 
with Member Murdock in this respect so 
that these two are at loggerheads; since 
Member Reynolds dissented in the Schultz 
case, he certainly does not desire to extend 
that opinion, and upon any future disagree- 
ment between Members Murdock and Houston 
will undoubtedly be found in the former’s 
camp; Chairman Herzog has not spoken 
specifically and directly, but we may query 
why he permitted such language in the ma- 
jority opinion when Member Murdock foot- 
noted his limitation. Does this mean that 
Chairman Herzog is in “sympathy” with 
Member Houston's position in this one respect? 
This is the $64 question; the present case is 
factually simple of analysis in the distinc- 
tions already adverted to, but the problem in 
our preceding discussion remains open.” 


The answer, if this writer may conjecture, 
is seemingly on the side of Member Houston, 
for if “impossibility” and “necessity” be in- 
volved in any permissible secondary boy- 
cotting or picketing, then the theory as ap- 
plied to the facts permits future facts to 
come within the doctrine where there is no 
other practical method involved. For ex- 
ample, how many times does one see a picket 
parading in front of an office building when 
the only dispute is with tenant 345 on the 
seventieth floor? Under the impossibility 
doctrine this is permissible; under the truck- 
situs doctrine it is outlawed. But what then? 
Does the Board desire to immunize an em- 
ployer from the consequences of his actions ? 
Is it not thereby favoring one over the other? 


Reconciliation of Doctrines 


From the above analysis it can be seen 
that the unity-of-interest doctrine is a cousin 
of the “situs” doctrine (if it may be called 
that) but not a twin brother thereof. The 
former doctrine permits the following of 
the merchandise and the latter permits the 





* This interpretation has one loose end, 
namely, the statement that ‘“The line must be 
drawn somewhere, and this is where we draw 
it,” appearing in the majority opinion, at the 
very end thereof. Does this mean that Chair- 
man Herzog is willing to draw a line at the 
physical trucks and not extend the situs to the 


Secondary Boycotts 


entrance, where necessity so demands? This 
possibility of interpretation would, of course, 
find three, instead of two, Board members in 
agreement on this phase of the Schultz-Sterling 
opinions, which would preclude a possibility of 
future Board reversal on this point. 
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following of the truck (both alike for our 
purposes) ; whereas the former requires some 
profit identification in the economic sphere, 
the latter (presently?) does not, seeking 
solely the physical object being followed; 
the former predicates its application upon 
necessity, whereas the latter, while originally 
so doing, refuses to follow through on a 
logical basis, i.e., “The line must be drawn 
somewhere, and this is where we draw it.” 

The two doctrines may thus have a com- 
mon point or place of beginning, but their 
divergences cause them to be unlike at their 
conclusion. It may thus be concluded, in 
this respect, that local and national doctrines 
and approaches may differ greatly, so that 
their application to identical fact situations 
may result in opposite conclusions. Whether 
this should continue or some reconciliation 
occur is a matter of policy which may be 
legislatively or judicially handled. We do 
not here touch upon this point. 


As to the original question propounded— 
Has 8(b)(4) been modified in any respect? 
It can be asserted that it has, slightly, and 
this modification is now being limited and 
restricted to a point where it may become 
an inconsequential and innocuous modifica- 
tion factually. Not all secondary boycotts 
are condemmed, even though the Board may 
say that this particular type of boycott is 
not a secondary one but a primary one; our 
preliminary theoretical considerations have 
shown that it is legal, not economic, con- 
siderations that distinguish boycotts for pur- 
poses of permitting or rejecting. Calling a 
boycott primary or secondary may permit 
Or not permit it, but it cannot change the 
basic considerations involved. The conclu- 
sion thus is that an 8(b)(4}(A) boycott is 
permitted on the national scene when limited 


to the Schultz facts. [The End] 


As a result of sharp improvements in job opportunities, the state 
unemployment insurance reserve funds rose in July and August, re- 
versing a downward trend that had been in effect for eighteen months. 
—Bureau of Employment Security, Department of Labor. 
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such representatives “to take such action as 
may be agreed upon in any... conference 
and appropriate to carry out the provisions 
of this title.’ The act itself provides that 
the conferees must give “due regard” to 
employment terms and conditions already 
established by collective bargaining, so long 
as such terms and conditions “will be fair 
to labor and management alike, and will be 
consistent with stabilization policies estab- 
lished under this Act.” ™ 

Presumably the mediation facilities exist- 
ing under T-H will not be entirely disre- 
garded. The Defense Production Act provides, 
as a matter of fact, that the Fair Labor 
Standards Act, the Taft-Hartley Act and 
other applicable legislation must be given 
due regard by conferees under the Defense 
Production Act. They are told that they 
must take no action inconsistent with such 


legislation.” 


In the voluntary stage, the administration 
of the Defense Production Act will involve 
no new administrative institutions, Exist- 
ing agencies will handle the program of 
voluntary allocations and such controls as 
they may entail.” Once the situation is 
reached, however, where price and wage 
controls cover a “substantial portion of the 
national economy,” the act requires the Presi- 
dent to establish such controls at the retail 
level and to administer them “through a new 
independent agency created for such purpose.” ™ 


Violations of the controls system may be 
prosecuted through criminal™ or civil ac- 
tions for injunction™ or damages.” Con- 
trol orders may be attacked either before or 
after they become effective. If before, the 
attack must be addressed to the President 
or his duly authorized agent;* if after, to 
the Emergency Court of Appeals.” Provi- 
sion is made for final disposition by the 
Supreme Court, via a writ of certiorari. 





% Section 502, {| 15,341. 

31 Section 503, { 15,342. 

32 Section 503, {| 15,342. 

33 Compare Section 703, {| 15,359. 

34 Section 403, 7 15,316. 

% Sections 405 (a), (b), (e), 409 (b); 7 15,319- 
15,320, 15,332, 15,335. 
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36 Section 409 (a), 7 15,334. 
37 Section 409 (c), ¥ 15,336. 
% Section 407, § 15,322-15,326. 
8° Section 408, { 15,327-15,330. 
*” Section 408 (d), J 15,331. 
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The Puzzling Proviso 
By CHARLES H. TOWER 


; A CRITIQUE OF PROFESSOR PETRO’'S 
ARTICLES ON SECONDARY BOYCOTTS IN THE 
FEBRUARY AND AUGUST ISSUES. MR. TOWER 
SAYS: “THE PROVISO THEORY — HOWEVER 
ATTRACTIVE IT MAY BE—JUST AIN’T SO’.” 





Mr. Tower, a member of the Massa- 
chusetts bar, is assistant director of 
the Employee-Employer Relations 
Department, National Association of 
Broadcasters. The views expressed 
in the article are his own and not 
necessarily those of the National As- 
sociation of Broadcasters. 
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Most PEOPLE—laymen and lawyers 
alike—find the so-called secondary 
boycott provisions of the Taft-Hartley Act 
difficult to understand and often awkward 
to apply. Not so the author of “The De- 
veloping Law” column which appears regu- 
larly in this informative journal. To him 
“no one has yet pointed out such an ambigu- 
ity in the terms of Section 8 (b) (4) (A) 
as would warrant resort to legislative history 
and consequent departure from the words of 
the section, under established rules of statu- 
tory interpretation.” * The key to the statu- 
tory complexities of 8 (b) (4) (A) is, ac- 
cording to the author, the proviso which was 
attached by Congress to the entire section. 

For those who may not be familiar with 
the terms of the statute, Section 8 (b) (4) 
of the Taft-Hartley Act states that it shall 
be an unfair labor practice for a union or its 
agents to strike or encourage employees to 
strike (or refuse to handle goods) “where 
an object thereof is:” 

(A) To force one employer to cease doing 
business with another employer; 

(B) To force “any other” employer to 
recognize or bargain with a union unless 
that union is the certified bargaining agent; 


(C) To torce an employer to bargain with 
one union when another has been certified ; 

(D) To force an employer to give work 
to one group of employees rather than to 
another. 

This discussion is primarily concerned with 
8 (b) (4) (A). (B) and (C) apply to special 
situations which arise only infrequently. 
(D) relates to jurisdictional strikes. 

The proviso applies to the entire section 
—i. e., where any of the four objectives is 
involved.” It reads as follows: 

“Provided, That nothing contained in this 
subsection shall be construed to make tn- 
lawful a refusal by any person to enter upon 
the premises of any employer (other than 
his own employer), if the employees of such 
employer are engaged in a strike ratified or 
approved by a representative of such em- 
ployees whom such employer is required to 
recognize under this Act.” 


Proviso Theory 


A shorthand rendition of the proviso 
theory, which has been expounded in previous 
issues of this magazine, would run some- 
what as follows: 

Strikes are attended by picketing. This 
picketing is, in part at least, an encourage- 
ment or an inducement to other employees 
not to cross the picket line (to cease doing 
business with the struck employer). With- 
out reference to the proviso, 8 (b) (4) (A) 
prohibits such activity. Thus all strikes 
would be banned by the section. Yet Con- 
gress obviously did not intend such a result. 
The dilemma can be solved only by resort 
to the proviso. The answer is that picketing, 





11 Labor Law Journal 908 (August, 1950). 
The first discussion of the subject is contained 
in the February, 1950 issue of the same pub- 
lication. 


Puzzling Proviso 


2In fact, the proviso applies by its terms to 
all of Section 8 (b). Practically, its signifi- 
cance, if any, seems to be limited to 8 (b) (4). 
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in conjunction with a primary strike, will 
be permitted where the conditions of the 
proviso are fulfilled, viz., the strike has been 
ratified or approved by a union with whom 
the employer is obligated to bargain. Con- 
versely, the picketing will not be approved 
where the proviso conditions do not exist. 
This is an inviting theory. In a blaze of 
legalistic legerdemain, the heretofore “missing” 
proviso is pulled out of the statutory hat. 
It does offer an easy solution to some vex- 
ing problems and a convenient formula for 
codifying some nasty factual situations. 


In the opinion of this writer, the proviso 
theory—however attractive it may be— 
“just ain’t so.” The answers reached by ap- 
plying the theory will be right only by 
coincidence. The new problems of inter- 
pretation which are created may well be 
more complex than those solved. 

With all due respect to the integrity_and 
ability of those who take a contrary view, 
I think that the proviso theory is based on a 
number of significant fallacies. The most 
important is the conclusion that 8 (b) (4) (A), 
standing alone, “might well be construed to 
outlaw all strikes, picketing, blacklisting and 
similar labor activities.”* If you accept this 
conclusion (which, beyond all necessity of 
proof, is clearly at variance with Congres- 
sional intent), help from some quarter is 
needed. The proviso offers at least a shred 
of assistance. 

But there is no need to accept this con- 
clusion. Section 8 (b) (4) (A), standing 
alone, does not outlaw primary strikes. To 
my knowledge no legislator, judge or repre- 
sentative of the NLRB has claimed that 
it does. Its wording seems clearly not to 
encompass at least the usual types of primary 
strikes—those arising from collective bar- 
gaining and those resulting from a demand 
for recognition. And this is so without re- 
sort to the proviso. 


It might be pointed out that the picketing 
problem used as the basis of the proviso 
theory is not the only way to reach the 
erroneous conclusion that 8 (b) (4) (A) 
outlaws all primary strikes. One could just 
as logically argue that every strike has as 
its strategic objective the halting of the em- 
ployer’s business. Thus, whether picketing 
accompanies the strike or not, an “objec- 
tive” will be to force the employer to cease 
doing business with others. Should the busi- 


ness relationship not involve an entering on 
the premises of the struck employer by other 
than his own employees, the proviso could 
have no possible application. Though logi- 
cally possible, such an interpretation is no 
less erroneous than the proviso theory. 

The cause of all the confusion lies in the 
fact that picketing usually (but not always) 
accompanies a primary strike. The usual 
objectives of the picketing are the follow- 
ing: (1) urging employees not to go to 
work, (2) maintaining morale and solidarity 
of the strikers and (3) arousing community 
sympathy in favor of the strikers. Where 
the company involved relies on employees 
of others for pickups or deliveries, an effect 
of the picketing will be to encourage them 
not to cross the picket line. In some cases, 
even in many cases, this may be an objec- 
tive of the picketing. Unhappily the line be- 
tween objective and effect is not always 
clear. It will depend on the facts of each 
particular case. In the discussion of selected 
cases which concludes this analysis, the ap- 
plication of the rule just stated will be con- 
sidered in more detail. 


Meaning of Proviso 


Turning to the proviso itself, what is its 
true place in the statutory scheme? Few 
people (other than the proviso theorists) 
seem to be certain. Restated in simplest 
terms, it says that nothing in Section 8 (b) 
of the act shall make unlawful the refusal 
of a person to enter on the premises of an- 
other employer whose employees are en- 
gaged in a strike which has been approved 
by the authorized bargaining agent. At first 
glance this seems evident enough, but the 
apparent clarity is delusive. Nowhere does 
Section 8 (b) of the act make it unlawful 
for a person to do anything. Unfair labor 
practices can, under this section, be com- 
mitted only by a labor organization or its 
agents. Certainly mere membership in the 
union will not make a person the agent of 
a union. Even the author of the proviso 
theory admits this difficulty. He says: 
“While seemingly intended to legitimize the 
action of individual employees in entering 
a struck plant, the proviso makes no sense 
if so interpreted, because nothing in the 
act makes any action on the part of indi- 
vidual persons either an unfair practice or 
unlawful. It makes sense only if read to 





31 Labor Law Journal 835 (August, 1950). 
Compare the following statement by Senator 
Taft on S. 1126, which contained almost all 
the essential provisions of the Taft-Hartley 
Act: ‘‘So far as the bill is concerned, we have 
proceeded on the theory that there is a right 


1020 


to strike and that labor peace must be based 
on free collective bargaining. We have done 
nothing to outlaw strikes for basic wages, 
hours, and working conditions after proper 
opportunity for mediation.’’ (93 Congressional 
Record 3951, April 23, 1947.) 
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legitimize union action, for only unions and 
their agents can be guilty of unfair practices.” 
One might say that such confusion would 
justify a resort to legislative history. Our 
proviso champions do not seem to agree.‘ 


Not that legislative history is of much 
help in this instance, It is not. On April 17, 
1947, Senator Taft submitted Senate Report 
No. 105 on S. 1126, which discussed the 
proviso language as follows: 


“Attached to section 8 (b) (4) is a proviso 
clause, which makes it clear that it shall 
not be unlawful for any person to refuse to 
enter upon the premises of any employer 
(other than his own), if the employees of 
that employer are engaged in a strike au- 
thorized by a union entitled to exclusive 
recognition. In other words, refusing to 
cross a picket line or otherwise refusing 
to engage in strikebreaking activities would 
not be deemed an unfair labor practice un- 
less the strike is a ‘wildcat’ strike by a mi- 
nority group.” 


This is hardly an elaborate exposition. 
The proviso was not contained in H. R. 
3020 as originally passed by the House. 
The writer has found no reference of signifi- 
cance in any of the lengthy Congressional 
debates on proposed labor legislation. 


As suggested earlier, a literal reading of 
the proviso results in an interpretation 
which adds nothing to the statute. With or 
without the proviso, the result would be the 
same. In one sense, this may be the most 
nearly correct interpretation. Anyone who 
has been close to the legislative scene realizes 
that many laws are passed without a clear 
knowledge of what the application may be 
in given circumstances. In this case, Con- 
gress may have wanted to make sure that, 
whatever the interpretations of the law might 
be, nothing would be construed to prevent a 
man from refusing to enter on premises 
where a sanctioned strike existed. “Prob- 
ably unnecessary but let’s make sure” may 
have been the thinking.* 


Supporting this conclusion is a review of 
the bills which led up to the final version 
of the Taft-Hartley Act. On January 6, 
1947, a comprehensive labor bill (S. 55) was 
introduced by Senator Ball. Under the head- 
ing of “Boycotts and Other Unlawful Com- 
binations,” it contained the following clause: 


“Subsection 204 (a). It shall be unlaw- 
ful to make any contract, or to engage in 
any combination, or conspiracy, in restraint 
of commerce or impeding the free flow of 
commerce, if one of the purposes of such 
contract, combination, or conspiracy is by 
strikes or threats to strike, or violence or 
threats of violence, or by concerted refusal 
of employees in the course of their employ- 
ment to use, handle, transport, or otherwise 
deal with or work on specific articles or 
materials 

“(1) to force or require any employer or 
any other person to cease using, selling, 
handling, transporting, or otherwise dealing 
in the products, as such, of any other pro- 
ducer, processor, or manufacturer; or 


“(2) to force or require any employer to 
recognize, bargain with, or comply with the 
demands of a labor organization with re- 
spect to any employees, or to employ mem- 
bers of a labor organization for any particular 
employment, if with respect to the employees 
or the employment in question such em- 
ployer is not required under the provisions 
of the National Labor Relations Act to recog- 
nize or bargain with such labor organization. 


“Nothing contained in Clause (1) of this 
subsection shall be construed to make un- 
lawful a refusal by any person to enter upon 
the premises of any employer (other than 
his own employer) if the employees of such 
employer are engaged in a strike ratified 
or approved by a representative of such em- 
ployees whom such employer is required to 
recognize under the National Labor Rela- 
tions Act.” 

Violations of this subsection constituted a 
federal offense punishable by fine or im- 
prisonment. Original jurisdiction was given 
to the federal district courts, not to the Na- 
tional Labor Relations Board. It should 
be noted that subsection (a) says, “It shall 
be unlawful” to do certain things. Thus the 
bill’s interdiction applied to anyone—labor 
union, employer or individual—who engaged 
in certain activity. In such a scheme, the 
proviso had obvious relevance. 


In April, 1947, after the Senate committee's 
hearings on pending labor legislation had 
concluded, another omnibus labor bill was 
drafted by committee members. This bill 
also contained a comprehensive secondary 
boycott provision. Subsection (a) of this 





*See quotation in first paragraph of this 
article. See also last paragraph on page 836 
of the August issue of Labor Law Journal. 

5The existence of an apparent redundancy 
in a statute should not be cause for great 


alarm, It is not infrequently found. Note, | 


for example, Section 13 of the Wagner Act, 
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which read: ‘‘Nothing in this Act shall be 
construed so as to interfere with or impede 
or diminish in any way the right to strike.’’ 
To my knowledge, no one has ever sugested 
that the Wagner Act contained any language 
which could possibly be construed as restrict- 
ing the right to strike. 
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section read: “It shall be unlawful, in an 
industry or activity affecting commerce, for 
any person to engage in, or to induce or en- 
courage the employees of any employer ‘to 
engage in. ...” There followed five sub- 
sections and the proviso. Violation of this 
section did not involve proceedings before 
the NLRB but rather in the federal district 
courts. The proviso again made sense be- 
cause the bill prohibited “any person” from 
engaging in certain specified activity. 

The final Senate bill (S. 1126) modified 
the secondary boycott provisions of preced- 
ing bills by giving the NLRB, rather than 
the United States district attorneys, au- 
thority to prosecute violations. Moreover, 
violations were to be regarded as unfair 
labor practices. These changes were ap- 
parently made at the insistence of several 
members of the committee who felt that 
the Board, and not the courts and the De- 
partment of Justice, should initially handle 
these matters. Section 8 (b) of S. 1126 be- 
gan, “It shall be an unfair labor ‘practice 
for a labor organization or its agents... .” 
The proviso was attached to the secondary 
boycott section, but because of the opening 
language it was no longer relevant. Inad- 
vertently, it seems, it was included. Section 
8 (b) (4) of the Taft-Hartley Act is sub- 
stantially the same as Section 8 (b) of S. 1126.* 


On the other hand, it can be argued that 
the proviso should be construed to protect a 
union which, through picketing (or perhaps 
even by other means), induces employees of 
another employer to refuse to enter on the 
premises of the struck employer. This in- 
terpretation can be adopted without saying 
that all picketing is subject to the limita- 
tions of the proviso. At some point, restric- 
tions have to be imposed as to means of 
inducement, area of the conflict and, possibly, 
the parties protected by the terms of the 
proviso. It is beyond the scope of this dis- 
cussion to spell out these problems in de- 
tail. Suffice it to say that the wording of 
the statute itself will not be of any great 
assistance. 

The best statement of this interpretation 
is contained in the trial examiner’s report 
in Interborough News Company,’ Case No. 
2-CC-103 (report dated November 29, 1949). 
There the strike involved the company’s 


newsstand employees who were represented 
by a union which also represented delivery- 
men of various newspaper companies. Some, 
but not all, of the stands were picketed. 
Officers of the union induced some of the 
union members among the deliverymen to 
refuse to deliver papers. The inducement 
was not limited to the picketing. The trial 
examiner held that the proviso protected 
the union’s activities. But there is nothing 
in the report which supports the view that 
all picketing incidental to a primary strike 
constitutes an inducement. Moreover, the 
entire reasoning leads to a conclusion at 
variance with the Board’s decision in the 
Sealright case discussed below.* 

In my opinion, if the theory advanced in 
this case is to be adopted, the problem of 
primary picketing still has to be met in 
terms of objective and effect. If on all the 
facts it does not appear that an object of 
the picketing was to induce a refusal to 
enter the premises of the struck employer, 
resort to the proviso is unnecessary. If, 
however, the facts indicate the contrary, then 
the conditions of the proviso must be met; 
otherwise, its protection may not be invoked. 
Similar reasoning applies to other types of 
incidental strike activity. 

The basic objection to the Jnterborough 
interpretation is this: 8 (b) (4) (A), stand- 
ing alone, clearly precludes the inducement 
of employees of another to refuse to pick 
up and deliver, which is an important and 
common business relationship. The proviso 
can be interpreted to privilege such induce- 
ment if the conditions are satisfied. But its 
terms are vague, its legislative history in- 
decisive. Consequently, a much more posi- 
tive statement of legislative intent should 
be required to engraft such a far-reaching 
exception to the general rule of 8 (b) (4) (A). 


Another possible interpretation of the pro- 
viso is that it protects (under stated condi- 
tions) a refusal to enter on premises of a 
struck employer, but it does not protect 
those inducing the refusal. Aside from the 
fact that this is a somewhat anomalous re- 
sult, the theory also runs into difficulties 
where employees of both employers are 
represented by the same union or even by 
the same local. Nevertheless, in the usual 
case the application has some appeai. As a 





*For much of this legislative history, the 
writer is indebted to M. Gerard Reilly, Wash- 
ington attorney and former member of the 
NLRB, who is one 6f the foremost authorities 
on the Taft-Hartley Act. The conclusions, im- 
plied or expressed, are my own. 

7 Since this article was written, this case has 
been decided by the Board, and it declined to 
pass on the trial examiner's interpretation of 
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the pro iso of Section 8 (b) (4). In disposing 
of the case, the Board held that the union's 
conduct ‘‘invited action only at the premises 
of the primary employer.’’ 

’ A comprehensive, if somewhat strained, ar- 
gument against Trial Examiner Leff'’s position 
is contained in the brief submitted by Board 
Attorney W. H. Leland in support of his ex- 
ceptions to the trial examiner’s report. 
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simple example, suppose that employees of 
A are engaged in a sanctioned strike. B’s 
employees deliver goods to A. They may 
singly or in concert refuse to enter A’s 
premises. But neither A’s employees (or 
their representatives) nor third parties may 
urge B’s employees to take this action with- 
out violating the law. The proviso pro- 
tects the employees of the secondary employer 
but not those of the primary employer or 
third parties.” 


Some Criticisms and Questions 


In summary form under consideration, 
there are suggested below a number of ques- 
tions and problems raised by the interpreta- 
tion. They stem in large part from the 
supposed necessity of grafting the condi- 
tions of the proviso on the body of 
8 (b) (4). These conditions are that there 
be a strike ratified or sanctioned by the 
bargaining agent with whom the employer 
is obligated to deal. 


(1) Other forms of inducement.—The 
articles referred to in the footnote on the 
first page of this discussion seem to think 
of picketing as the only form of inducement 
involved in their application of the proviso. 
The proviso itself does not use the- word 
picketing. Why should picketing be the 
only form of inducement covered? What 
about a newspaper ad declaring that a strike 
exists, or the home solicitation of an official 
of a union representing a supplying em- 
ployer? Might not the existence of the 
strike without any picketing be regarded as 
an inducement to those who normally de- 
liver or pick up from the struck employer? 
If the strike meets .the proviso’s require- 
ments, are not all types of inducement per- 
mitted? If the strike does not meet the 
requirements, then should not the strike, 
standing alone and without any additional in- 
ducement, be sufficient to invoke the sanc- 
tions of the act? 


(2) When does the unfair labor practice 
arise?—If the strike is not called in com- 
pliance with the provisions of the proviso, 
when does the unfair labor practice com- 
mence? If the only type of inducement 
recognized under the proviso is picketing, 
then illegality arises contemporaneously 
with the picketing. Or does it arise only 
when employees of another employer have 


refused to enter on the premises? If the 
strike itself is an inducement, nothing more 
is needed to get an injunction. These are 
crucial questions if the theory is to be accepted. 

Also, what happens in the case of an em- 
ployer who does all his own pickup and de- 
livery work? Is it to be assumed that the 
striking and picketing of such an employer 
when they do not conform to the proviso 
are illegal, even where no inducement of the 
type covered by the proviso is possible because 
no employees of another enter the premises? 

Finally, what about the situation where 
employees picket during their off hours, 
without striking? Several cases of this 
strategy have recently occurred in the radio 
industry. Is the picketing unlawful because 
there is no strike? We who advise mem- 
bers of the industry would like to think so. 


(3) Other types of secondary activity.— 
Refusal to pick up and deliver (i. e., to enter 
on the premises of a struck employer) is 
only one type of secondary activity. Com- 
pany A may do business with Company 
B without the employees of either ever being 
called on to go on the premises of the other. 
This fact can be looked at in two ways in 
terms of the proposed theory. 


First, from a striking union’s point of 
view, it might be argued that once the 
proviso’s conditions have been met, all 
secondary activity should be permitted. If 
under certain circumstances you can induce 
employees of another employer to refuse 
to pick up or deliver, why can’t you induce 
them to refuse to work on the goods of the 
struck employer? Then, looking at the 
problem from the struck employer’s point 
of view, he says that an all-out campaign 
to induce other employees not to enter his 
premises may hurt him more than a refusal 
by the employees of another employer to 
handle goods destined for his shop. Yet if 
the proviso’s conditions are satisfied, the 
first cannot be prohibited, whereas the 
second can. 

The crux of the matter is that there is no 
indication that the proviso in any way affects 
the substantive provisions of 8 (b) (4) (A). 
In adopting the proviso, Congress was not 
thinking in terms of types of secondary 
activity; it was concerned lest somebody con- 
strue the law so as to infringe upon the tradi- 
tional right of refusal to enter struck premises. 





®* Much of the interpretive argument regard- 
ing the proviso revolves about the meaning of 
the word “‘person.’’ If the word ‘‘person”’ is 
used to mean “‘individual employee’’ (as the 
parenthetical qualification tends to imply), then 
the first of three interpretations seems to apply. 
The opposition points out that if it was in- 
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tended to refer to only individual employees, 
the word ‘‘employee’’ would have been used. 
Since it wasn’t, the argument runs, the word 
‘‘person’’ must be given the statutory defini- 
tion which includes, among others, labor unions. 
While there is plenty of room for argument, 
I favor the first interpretation. 
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(4) Other types of strikes.—The theory 
under consideration would apparently brand 
as unfair labor practices all strikes (at least 
those which involve picketing) that do not 
meet the requirements of the proviso. This 
is its chief vice. What types of strikes 
would not meet these stated conditions? 


(a) Recognition strikes—The most 
portant category is the recognition strike. 
Many such strikes are started when the 
union has less than a majority of the em- 
ployees signed up. Recognition stoppages 
also take place while a representation pro- 
ceeding is pending before the NLRB.” Oc- 
casionally, a recognition strike occurs after 
the union has lost an NLRB election. 

Is there any evidence that Congress sought 
to outlaw these strikes for recognition? The 
answer is clearly, No. On the contrary, 
there is incontrovertible evidence that Con- 
gress did not intend to outlaw recognition 
strikes. H. R. 3020 (the original House 
version of the Taft-Hartley Act) did ban 
them. The Senate rejected the proposal. 
The January, 1948 report of the Joint Com- 
mittee on Labor-Management Relations 
discussed the subject as follows: 


“Both the bill passed by the House of 
Representatives in 1947 and early committee 
versions of the Senate bill contained some 
form of prohibition against a strike for a 
purpose for which the act provided an ad- 
ministrative remedy. Such a provision would 
have prohibited a strike for recognition, 
since the labor organization has available 
the certification processes of the Board. The 
Taft-Hartley law’s only limitation upon such 
strikes is that provided by section 8 (b) (4) 
(C). The right to strike for recognition is 
only foreclosed when another labor organi- 
zation has been certified as the bargaining 
representative.” 

Senator Ball was chairman of this com- 
mittee and Congressman Fred Hartley 
was vice chairman. 

Also significant here is the language of 
8 (b) (4) (B) and (C). The use of the 
word other before the word employer in (B) 
indicates beyond a doubt that Congress was 


im- 


prohibiting only secondary strikes for recog- 
nition. The wording of (C) by clear inference 
permits a strike by one union even though 
a second union has been recognized, as long 
as it has not been certified. 


(b) Majority or minority strikes not ratified 
or sanctioned by the union —Many such walk- 
outs are unjustified; not all of them are. 
Some are in violation of contract; others 
are not. To say that the proviso attached 
to 8 (b) (4) renders unlawful these strikes 
or picketing pursuant thereto is unthinkable. 
Such crucial matters of legislative policy 
are not to be determined by interpretive 
indirection.” 


Cases 


Space does not permit anything but the 
most cursory treatment of the important 
cases discussed in the two articles which 
developed the proviso theory. No attempt 
will be made to reconcile or rationalize all 
Board decisions dealing with 8 (b) (4) (A). 
This would be difficult with unlimited space ; 
it is impossible in a few pages. Where 
criticisms are made, they do not impute a 
lack of intelligence or diligence to those who 
take a contrary view. These are complex 
problems, involving the application of gen- 
eral and sometimes vague statutory provi- 
sions to intricate social situations. Even the 
proviso theory is possible, though I think 
unlikely. 

(1) Schultz case.“—The facts were suc- 
cinctly stated in the minority opinion as 
follows: 

“The facts of this case relative to the 
picketing are simple. Upon entering New 
York City, Schultz’ trucks were trailed by 
the Respondent’s [New York Teamsters 
Local] members in automobiles. When a 
Schultz truck reached a consignee’s premises 
it was either parked in front of such premises 
or driven on the premises to a loading dock. 
The Respondent’s members then left their 
vehicles and formed a picket line around the 
truck, either on or in front of the consignee’s 
premises, depending upon the location of the 
truck. When Schultz’ truck left the parti- 





1 An employer’s obligation to bargain does 
not arise until a demand has been made and 
the union’s majority status has been proven. 
Therefore, in the absence of unfair labor prac- 
tices, an employer is under no legal obligation 
to recognize or bargain with a union during 
the pendency of an NLRB representation case. 

1 This discussion is not intended to suggest 
what the law should be on recognition strikes. 
Where the union represents a substantial num- 
ber of employees, there are good arguments 
on both sides. Where the union represents 
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no employees but merely pickets to force rec- 
Ognition, there is less validity to the usual 
union argument. In the opinion of the writer, 
8 (b) (4) (A) of the Taft-Hartley Act does not 
reach even this last situation. But there seems 
to have been some confusion in Congressional 
minds as to whether it was covered or not. 
See remarks of Senator Taft in 93 Congres- 
sional Record 4326, April 29, 1947. 

122 Teamsters Local No. 807 and Schultz Refrig- 
erated Service, Inc., 2 CCH Labor Law Reports 
(4th Ed.) {§ 9462, 87 NLRB, No. 8&2. 
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cular consignee’s premises, the picketing of 
the premises ceased. No attempt was made 
to picket Schultz’ terminal in New Jersey, 
or his New York City office even though on 
a number of occasions and for hours at a 
time Schultz’ trucks stopped there.” 


A majority of the Board found no viola- 
tion of 8 (b) (4) (A), on the grounds that 
the picketing was primary. The trucks were, 
in effect, the place of work. A vigorous dis- 
sent was filed by Board Members Reynolds 
and Gray, claiming that there was no 
precedent or reason for holding that the em- 
ployer’s trucks— wherever found —came 
within the primary area of the dispute. An ap- 
plication of the proviso theory brings the same 
result but is based on entirely different rea- 
soning, viz., that there was no sanctioned strike. 


The conclusion of the minority, finding a 
violation of 8 (b) (4) (A), appeals to this 
writer. Much of the reasoning of the opinion 
is also sound. However, as suggested 
earlier, the crucial issue is whether or not 
the picketing can be said to have had as 
its objective (rather than an effect) the 
urging of employees of another to refuse to 
load or unload. On all the facts, I think the 
better answer is yes. The purpose of the 
picketing was to influence employees to 
refuse to handle the goods of another employer. 


The majority opinion talks about primary 
and secondary means. This confuses rather 
than clarifies the problem. It might be said 
that 8 (b) (4) (A) is concerned with the 
area of industrial disputes, not with means. 
[Later cases refer to the primary and second- 
ary areas of dispute. These concepts are 
relevant, but only to the extent that they 
shed light on the purpose of the induce- 
ment or the objective of the picketing. 


(2) Pure Oil case.“—Stripped to its es- 
sential facts, the case presented the usual 
situation of a picket line in support of a 
primary economic strike. Employees of an- 
other had refused to cross the picket line. 
The general counsel took the position that 
the picketing induced the refusal and was 
thus a violation of 8 (b) (4) (A). The 
Board disagreed on the theory that there 
was nothing in the act to indicate that Con- 
gress meant to outlaw picketing carried on 
at the situs of a primary strike. The pro- 
viso theory brings the same result by by 
different logic. 


(3) Sterling Beverages case.""—The facts 
are simple: Sterling Drug distributed Rup- 
pert beer in Massachusetts. Sterling drivers, 
who were members of a Massachusetts 
local of the Teamsters, picked up their loads 
at Ruppert’s brewery in New York City. 
New York Local 807 of the Teamsters ad- 
vised Sterling that it claimed jurisdiction 
over certain of the driving done in New 
York City and that its members should be 
employed to do such work. Sterling refused 
to comply with the request. Pickets *were 
set up by Local 807 at the entrances to 
the loading platform. 


The Board found a violation of 8 (b)(4) 
(A), but based the decision principally on 
the grounds that some picketing was car- 
ried on when no Sterling trucks were at 
the loading dock, thereby distinguishing it 
from the Schultz case. By inference, there- 
fore, apparently no violation would have 
existed had the picketing been contemporaneous 
with the presence of Sterling trucks. Board 
Member Reynolds concurred with the ma- 
jority on the grounds of his dissenting 
opinion in the Schultz case. Board Mem- 
ber Houston dissented, claiming that the 
evidence that picketing took place when no 
trucks were present was not substantial or 
related to a few minor instances. 


In the opinion of the proponents of the 
proviso theory, this decision involves a “whole- 
sale revision of statutory terms.” None of 
Local 807’s members was an employee of 
Sterling. Hence there could have been no 
strike. Thus, according to the proviso 
formula, the picketing was not privileged. 

I agree with the result but not the ra- 
tionale. Under the facts of the case, a rea- 
sonable man would conclude that the object 
of the picketing was to urge Ruppert’s em- 
ployees to refuse to load and unload Ster- 
ling trucks. Whether the picketing be primary 
or secondary is not significant. To detail 
the facts which support this conclusion is 
beyond the scope of this article. They will, 
however, be apparent to a careful reader 
of the decision. 


(4) Printing Specialties case. — The 
facts: Sealright’s employees, who were en- 
gaged in an economic strike, sent pickets 
to follow trucks of a common carrier which 
had undertaken to deliver Sealright prod- 





13 Oil Workers International Union and Pure 
Oil Company, 2 CCH Labor Law Reports (4th 
Ed.) 7 9000, 84 NLRB 315. 

1 Teamsters Local 807 and Sterling Beverages, 
Inc., 2 CCH Labor Law Reports (4th Ed.) 
{ 10,060, 99 NLRB, No. 75. 
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1% Sealright Pacific, Ltd., 2 CCH Labor Law 
Reports (4th Ed.) { 8784, 82 NLRB 530. 
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ucts to a trucking terminal. The pickets 
paraded near the trucks at the terminal.” 
The Board found these facts to embrace a 
violation of 8 (b) (4) (A). I agree. So 
does the author of the proviso formula. 
However, he is much concerned over the 
difficulty of reconciling this decision with 
the Sterling case. Given his version of the 
facts in Sealright, the task is difficult though 
not impossible. But the true facts appear to 


differ. The primary strike was against Seal- 
right. The trucks and the terminal were 
not owned by Sealright,- nor were they 
staffed by Sealright employees, although 
the trucks contained Sealright products. 
Thus it was a simple case of urging em- 
ployees of the common carrier and the 
terminal company not to handle Sealright 
products—a clear violation of the law. 


[The End] 





% Contrary to the impression given by the 
description of the caSe on page 837 of the Au- 
gust, 1950 issue of Labor Law Journal neither 


the trucks nor the terminal was apparently 


owned by Sealright. 
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that the provision in the contract between 
the boat owners and the crew members 
provided for a delegate to represent the 
crew in dealing with the owners. Such 
a provision, in the opinion of the court, clearly 
indicated that the contracting parties them- 
selves construed the contract not as a part- 
nership arrangement but as employment of 
the crew by the boat owners. Likewise, in 
O’Hara Vessels, Inc. v. Hassett,” the court 
held that the captain and members of the 
crew of a commercial fishing vessel, oper- 
ating on a “quarter lay basis,” were em- 
ployees of the owner of the vessel. But in 
Emard v. Squire,” the court concluded that 
“trap-fishermen” and “gill-netters” supply- 
ing fish to a salmon packing company were 
not employees of the company. In this case 
a contract had been entered into between 
the company and the union representing the 
fishermen, which provided for the price 
per fish to be paid by the company (varying 
according to whether the fisherman fur- 
nished his own gear) and for deductions by 
the company of union dues. The court, in 
applying the “usual common-law rules” for 
determining whether an employment rela- 
tionship existed, concluded that the fisher- 
men were not subject to the direction of 
the company as to when, where or how they 
should catch fish, nor as to the conditions 


under which they were to carry on their 
operations. 

The newly worded Social Security Act 
seems to leave no doubt that if the facts 
are as usual” no employment relation exists.” 


“Any seaman who shall suffer personal 
injury in the course of his employment may, 
at his election, maintain an action for dam- 
ages at law,” decrees the Jones Act. 


Several cases turned on the question 
whether a fisherman is a “seaman” and em- 
ployed by the owner of the vessel.” The 
courts have generally answered these ques- 
tions in the affirmative, despite the fact that 
here, too, the “right-to-control” test was 
predominantly applied.” Only in a few 
cases was the existence of an employment 
relation denied.” 

But, as we have said above,” the appli- 
cability of seafarers’ injury statutes has no 
conclusive bearing on the question whether 
or not fishermen are employees. It is now 
generally denied. 


Thus it might be premature to ratify the 
proposed International Fishermen’s Charter, 
unless of course we wish to extend social- 
legislative benefits to a class of people that 
are as economically vulnerable and deserv- 
ing of greater security as many true “em- 


ployees.” [The End] 





#60 F. Supp. 672 (DC Mass., 1942). See 
also Bureau of Internal Revenue ruling, S. S. T. 
387 (1940-1 CB 192), to the same effect. 

#58 F. Supp. 281 (DC Wash., 1945). 

5° Compare above at footnotes 8 and 37 and see 
above, footnote 43. 

% The coverage of the labor and social se- 
curity laws is mutually persuasive; compare 
Rutherford Food Corporation v. McComb, 12 
LABOR CASES { 51,254, 331 U. S. 722 (1947). 

® For a decision prior to the Jones Act see 
Glaser v. Katalinich, 13 Pac. (2d) 468, 169 
Wash. 133 (1932) (employment relation found). 
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5 Cromwell v. Slanev, 65 F. (2d) 940 (CCA-1, 
1933); The Norland, 101 F. (2d) 9€7 (CCA-9, 
1939); Comandich v. Doratich, 5 Pac. (2d) 310, 
165 Wash. 315 (1931); Hsta v. Persohn, 44 So. 
(2d) 202 (1950). 

% See, e.g., Osland v. Star Fish & Oyster 
Company, 107 F. (2d) 113 (CCA-5, 1939), after 
remand 118 F. (2d) 772 (CCA-5, 1941). 

% See footnote 17. 
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Federal and State Jurisdiction 


SECTION 10 (a) CREATES A PROBLEM MORE PRACTICAL THAN ACA- 
DEMIC. ANY SOLUTION SHOULD BE, THEN, A PRACTICAL ONE, . . . THE 
AUTHOR IS WITH MARKEWICH, ROSENHAUS & MARKEWICH, NEW YORK 


HE ADOPTION of labor relations acts 

by the federal government and by vari- 
ous state governments during the past two 
decades has made even more serious and 
difficult the already troublesome problem of 
defining and adjusting the areas of state 
and federal authority. The National Labor 
Relations Board, by decision after decision, 
has extended its jurisdiction. Recent deci- 
sions of the United States Supreme Court 
have greatly narrowed the jurisdiction of 
state labor relations boards. 


By the National Labor Relations Act (the 
Wagner Act),’ Congress broadly granted 
the National Labor Relations Board juris- 
diction over representation cases and em- 
ployer unfair labor practice cases “affecting” 
interstate and foreign commerce; such broad 
grant of jurisdiction has not been restricted 
by the Labor Management Relations Act, 
1947 (the Taft-Hartley Act),? which amended 
the original National Labor Relations Act 
and broadened its scope to include jurisdic- 
tional-dispute cases and union unfair labor 
practice cases. 

The problem presented by the National 
Labor Relations Act, both prior and subse- 
quent to its amendment, was whether room 
had been left for state action as to conduct 
and controversies regulated by that act, in 
any cases “affecting” interstate commerce— 
even though such effect might be slight. 

In Bethlehem Steel Company v. New York 
State Labor Relations Board,’ the United 


States Supreme Court held that the New 
York State Labor Relations Board could 
not exercise jurisdiction over a representa- 
tion case involving supervisory employees 
of an employer in interstate commerce, The 
petitioning union had resorted to the state 
board rather than to the national board be- 
cause at that time it was the policy of the 
national board to refuse to certify any union 
as collective bargaining representative for a 
unit of supervisory employees, the state 
board having a contrary policy. 

Doubt existed as to the exact interpreta- 
tion to be placed upon the Bethlehem decision 
and, consequently, as to the respective scopes 
of federal and state jurisdiction in the field. 
Several courts concluded that the decision 
had been based upon the direct conflict be- 
tween state and federal polices and, there- 
fore, permitted state boards to continue to 
assert jurisdiction over representation cases 
involving employers whose activities affected 
interstate commerce, unless the national 
board had assumed jurisdiction over such 
employers. Other courts held to the con- 
trary and ruled that since Congress had pre- 
empted the field by the National Labor 
Relations Act, state power could not be 
constitutionally exercised. 

The United States Supreme Court decision 
in LaCrosse Telephone Corporation v. Wis- 
consin Employment Relations Board, settled 
the doubt. The Court there pointed out that 
quite apart from any collision between the 





129 USCA Sections 151ff. 
2 29 USCA Sections 141ff. 


Federal and State Jurisdiction 


* 12 LABOR CASES { 51,245, 330 U. S. 767. 
*16 LABOR CASES { 64,913, 336 U. S. 18. 
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formal orders of two boards, there were 
grave dangers in determining the question 
of which board had jurisdiction, upon a case- 
to-case basis; that conflicts might arise in 
connection with administrative settlements 
of cases where there was no formal decision; 
and that intervention by a state board, even 
though not legally binding, would, as a 
practical matter, often tend to establish a 
pattern of representation inconsistent with 
the federal policy. It further pointed out 
that “The problem of employee representa- 
tion is a sensitive and delicate one in indus- 
trial relations. The uncertainty as to which 
Board is master and how long it will remain 
such can be as disruptive of peace between 
various industrial factions as actual competi- 
tion between two boards for supremacy.” 
It concluded that “the situation [was] too 
fraught with potential conflict to permit the 
intrusion of the state agency, even though 
the National Board has not acted in the 
particular case.” 

The Bethlehem and LaCrosse cases involved 
representation proceedings. In Plankinton 
Packing Company v. Wisconsin Employment 
Relations Board’ which involved an unfair 
labor practice proceeding, the United States 
Supreme Court similarly applied the prin- 
ciples enunciated by it in the Bethlehem and 
LaCrosse cases. In the Plankinton case, the 
Wisconsin Supreme Court, in enforcing an 
order of the Wisconsin Employment Rela- 
tions Board, had ruled that that board was 
not precluded by reason of the National 
Labor Relations Act from assuming juris- 
diction of an unfair labor practice proceeding 
involving an employer engaged in interstate 
activities; here an employee had been in- 
terfered with in his right to refrain from 
union membership under a maintenance-of- 
membership agreement between the em- 
ployer and the union, which had not been 
executed in accordance with the require- 
ments of the Wisconsin law.* The United 
States Supreme Court, however, reversed 
the Wisconsin Supreme Court and, thereby, 
the Wisconsin Employment Relations Board. 
In a per curiam decision, merely citing the 


Bethlehem and LaCrosse decisions to explain 
its action, it said simply: “The judgment 
is reversed.” Thus, the United States Su- 
preme Court gave like full effect to the 
supremacy of the federal law in the field 
of unfair labor practices, thereby interdicting 
state action.’ 

The LaCrosse and Plankinton decisions 
clarified the picture, but confounded the 
problem, 


Scope of State Boards 


The broad scope of jurisdiction encom- 
passed within the federal act, thus fortified 
by decision of the nation’s highest judicial 
tribunal, has narrowed almost to the vanish- 
ing point the jurisdiction of state boards. 
The national board has, as a result, been 
constrained or seen fit to expand greatly its 
authority. Many businesses which formerly 
were considered essentially local and intra- 
state in character, and, therefore, subject 
to state boards’ jurisdicition, have fallen 
within the ambit of the national board. 
While the national board, on a case-to-case 
basis, has, from time to time, rejected juris- 
diction over local businesses, the problems 
of which it did not consider to affect seri- 
ously interstate commerce, it has done so 
only in the exercise of its discretion, rather 
than for lack of power. 

In NLRB v. Gulf Public Service Company, 
the court, discussing the national board’s 
vast jurisdiction, said: 

*! it is clear that the direct effect on 
interstate commerce of any labor dispute in 
this small . . . business would be compara- 
tively infinitesimal, and that taking cog- 
nizance of such disputes, is drawing a fine 
bead at a gnat’s heel, indeed, is almost a 
reductio ad absurdum, a running of the Act, 
its purposes and policies, into the ground. 
But the question before us is not one of the 
wise exercise of but of the existence of, 
power, and upon that issue it cannot be 
maintained upon this record, that such dis- 
turbances could have no direct effect. As 





517 LABOR CASES { 65,595, 338 U. S. 953. 

€ Wisconsin Employment Relations Board v. 
Plankinton Packing Company, 16 LABOR CASES 
{| 65,251, 255 Wis. 285. 

7 However, the United States Supreme Court 
has not prohibited state regulation of all types 
of unfair labor practices even in interstate in- 
dustries. It has permitted some state regulation 
of unfair labor- practices which it deems not 
encompassed within the national act or with 
respect to which it deems the national act in- 
tended to permit state action. (International 
Union, UAWA, AFL v. Wisconsin Employment 
Relations Board, 16 LABOR CASES { 64,992, 336 


1028 


U. S. 245; Allen-Bradley Local No. 1111 v. 
Wisconsin Employment Relations Board, 5 
LABOR CASES { 51,135, 315 U. S. 749; Algoma 
Plywood & Veneer Company v. Wiscensin Em- 
ployment Relations Board, 16 LABOR CASES 
{ 65,013, 336 U. S. 301. Compare International 
Union of United Automobile, Aircraft & Agri- 
cultural Implement Workers of America, CIO 
v. O’Brien, 18 LABOR CASES { 65,761 (S. Ct., 
May 8, 1950). The subject is discussed in detail 
in ‘‘The Developing Law,”’ 1 Labor Law Journal 
419 (March, 1950). 

83 LABOR CASES { 60,231, 116 F. (2d) 852, 854. 
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we read the decisions which have construed 
the Act, we are constrained to the view 
that they hold that in providing machinery 
for the adjustment of labor disputes, the 
Congress fixed no standard of degree by the 
use of which it can be said, as a matter of 
power rather than of wise policy, that a 
particular amount of probable direct inter- 
ference with interstate commerce is too little 
to come within its cognizance. Unless, 
therefore, we can find in the Act some 
qualifying term which reduces its scope to 
less than the whole we must, upon the 
question of the power of the Board, constru- 
ing the Act as it has been construed, hold 
that it extends to any and all enterprises, 
without regard to their magnitude, in which 
labor troubles might reasonably be said to 
have the probable effect of directly interfer- 
ing with the free flow of any interstate com- 
merce. Congress, in short, in entrusting the 
enforcement to the wise discretion of the 
Board, spoke not quantitatively or fractionally 
or in terms of degree, but qualitatively and 
in comprehensive terms.” ® 


Taft-Hartley Section 10 (a) 


Prior to the enactment of the Taft-Hartley 
Act, the national board, functioning under 
the Wagner Act, but without specific au- 
thorization thereunder, had been ceding, by 
agreement or understanding with state 
boards functioning under state labor rela- 
tions acts, jurisdiction to the state boards 
over representation and unfair labor practice 
cases involving employers whose activities 
were primarily local and intrastate in char- 
acter, even though such activities might 
“affect” interstate commerce.” The deci- 
sions of the United States Supreme Court, 
hereinbefore discussed, emphasizing the 
transcendent and exclusive nature of federal 
authority, raised the question whether there 


could be further cession by the national 
board to state boards, of cases falling within 
the former’s jurisdiction, even where the 
employers’ activities only slightly affect in- 
terstate commerce, in the absence of specific 
Congressional authorization. The Taft- 
Hartley Act, however, makes decision of 
that question unnecessary. It expressly au- 
thorizes cession of certain cases by the na- 
tional board to state boards, but with a 
limitation which makes cession, in actual 
practice, an impossibility. 

Under Section 10 (a) of the Taft-Hartley 
Act,” the national board is “empowered by 
agreement with any agency of any State or 
Territory to cede to such agency jurisdiction 
over any cases in any industry (other than 
mining, manufacturing, communications, and 
transportation except where predominantly 
local in character) even though such cases 
may involve labor disputes affecting com- 
merce, unless the provision of the State or 
Territorial statute applicable to the determi- 
nation of such cases by such agency is in- 
consistent with the corresponding provision 
of this subchapter or has received a construc- 
tion inconsistent therewith.” Apparently, 
under the provisions of Section 10 (a), such 
power to cede is only expressly granted in 
unfair labor practice cases and not in cases 
involving representation issues. However, 
no state has enacted a statute paralleling the 
amended National Labor Relations Act and 
no agreements ceding jurisdiction have been 
entered into pursuant to this section. The 
likelihood of a substantial number of states, 
or even of any state, adopting a statute 
corresponding with the national act is nebu- 
lous; the likelihood of cession agreements is, 
therefore, most remote. 

In this connection, the national board’s 
recent decision in Punch Press Repair Corpo- 
ration” is both interesting and significant. 





* See also NLRB v. Mid-Co Gasoline Company, 
18 LABOR CASES { 65,884 (CA-5, July 17, 1950): 
NLRB v. Fainblatt, 1 LABOR Cases { 17,045, 
306 U. S. 601; Polish National Alliance v. 
NLRB, 8 LABOR CASES { 51,182, 322 U. S. 643. 
But jurisdiction of the national board pursuant 
to the ‘‘commerce power’ under the federal 
Constitution (Article I, Section 8), the authority 
for the adoption of the national act, while most 
broad, is not limitless. NLRB v. Jones € 
Laughlin Steel Corporation, 1 LABOR CASES 
§ 17,017, 301 U. S. 1, and Santa Cruz Fruit 
Packing Company v. NLRB, 1 LABOR CASES 
117,031, 303 U. S. 453, emphasize that the 
federal ‘‘commerce power’ does not destroy 
the distinction between what is national and 
what is local in the activities of commerce. 
But, unfortunately, the lines of demarcation are 
shadowy and industrial relations do not thrive, 
but, on the contrary, wither, while jurisdictional 
problems are being decided. 


Federal and State Jurisdiction 


1 The agreement or working arrangement be- 
tween the national board and the New York 
State Labor Relations Board for the division 
of jurisdiction between them is contained as 
an appendix to the United States Supreme 
Court’s decision in the Bethlehem case, 12 
LABOR CASES {§ 51,245, 330 U. S. 767, 784-797. 
(Both the justices who concurred in the ma- 
jority opinion and those who concurred in a 
separate opinion there spoke of the modus 
vivendi as commendable, though they differed 
as to the legal authority for such working 
arrangement.) Similarly, in application of this 
“econcurrent-jurisdiction’’ practice, the national 
board and the Wisconsin Employment Relations 
Board operated under a _  ‘‘live-and-let-live’’ 
policy, under which the board with which a 
case was first filed proceeded without inter- 
ference by the other. ; 

11 29 USCA Section 160 (a). 

#22 CCH Labor Law Reports (4th Ed.) § 9861, 
89 NLRB, No. 83. 
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In June, 1949, the union had filed concurrent 
representation petitions with the national 
board and the Michigan State Labor Media- 
tion Board. When the employer consented 
to an election, to be conducted by the state 
board, the union withdrew the petition filed 
with the national board. The union lost 
the state election on July 1, 1949. On August 
9, 1949, the union refiled its petition with 
the national board, supported by a repre- 
sentation interest of about fifty-two per cent 
of the employees involved, which was ob- 
tained subsequent to the state election. The 
national board pointed out that no agree- 
ment ceding jurisdiction to the state board 
had been consummated. A majority of the 
national board stated that “Despite the 
Board’s desire for the greatest possible 
comity with State Boards, it lacks power 
under the present statute to divest itself of 
jurisdiction, except in conformity with Sec- 
tion 10 (a) of the amended Act.” Accord- 
ingly, the employer’s contention that the 
state election resolved the question of repre- 
sentation and that another election should 
not be held within the twelve-month period 
following that date was held without merit, 
and the national board directed its election 
to be held. 


Overburdening of NLRB 


It is thas apparent that the jurisdiction 
of the national board is supreme and ex- 
clusive even over businesses which are pri- 
marily local and intrastate in character, if 
such businesses and their industrial strife 
may have any effect on interstate commerce. 
The national board as a result has found 
the scope of its authority greatly increased, 
to the point where it has become over- 
burdened. Its limited appropriations have 
compelled it to concentrate upon the larger 
companies, the activities of which are clearly 
interstate, and to discourage the institution 
of cases involving smaller companies in 
borderline industries. It has adopted and 
often followed the rule that it may refuse to 
adjudicate cases involving small and pre- 
dominantly local businesses, even though 
technically it has jurisdiction over them. 

In its recent decision in William G. 
Churches,” the national board thus stated 
its guiding principle: 

“Consistent with this test, we have invoked 
our administrative discretion in this and 
related industries on a case to case basis, 
asserting jurisdiction where the facts pointed 


to a direct and substantial effect on com- 
merce, though the operations involved were, 
in isolation, intrastate; and declining to as- 
sert jurisdiction where the facts pointed to a 
remote and insubstantial effect on com- 
merce. Similarly, when confronted with es- 
sentially small or chatfacteristically local 
enterprises, whatever the industry, the 
Board has refrained from asserting the Fed- 
eral power where to do so, in its opinion, 
would exceed the bounds of wisdom and fail 
to effectuate the policies of the Act. ‘When 
the conduct of an enterprise affects com- 
merce among the states’, in the words of the 
Supreme Court, ‘is a matter of practical 
judgment, not to be determined by abstract 
notions’. [Polish National Alliance v. NLRB, 
8 LABor CAseEs § 51,182, 322 U. S. 643.]” 

The national board, in a brief recently 
submitted by it to the United States Court 
of Appeals for the Ninth Circuit, in the case 
of Haleston Drug Stores, Inc. v. NLRB,™ has 
sought to justify its policy of refraining 
from exercising its power over small or 
characteristically local enterprises. In that 
case, the national board, on the ground that 
it would not “effectuate the policies of the 
Act to assert jurisdiction inasmuch as the 
Employer’s business is essentially local in 
character,” had dismissed the employer’s rep- 
resentation petition and thereafter had dis- 
missed an unfair labor practice complaint 
issued by the national board’s general counsel 
on the basis of an unfair labor practice charge 
filed by the employer. The national board made 
its latter ruling despite the fact that the gen- 
eral counsel—in line with his long-expressed 
view that the national board’s jurisdiction 
is virtually limitless and mandatory—urged 
that the national board must assume juris- 
diction, particularly since his function under 
the Taft-Hartley Act was to issue unfair 
labor practice complaints, and since these 
complaints, once having been issued, could 
not be dismissed by the Board solely be- 
cause it believed that to assert jurisdiction 
would not effectuate the policies of the act. 
The employer petitioned the court to review 
the national board’s order dismissing the 
complaint based on its unfair labor practice 
charge, Because of the sharply opposing 
views of the national board and its general 
counsel, that Board’s solicitor, rather than 
the general counsel, submitted the Board’s 
brief to the court. In defense of its policy, 
the national board has urged therein: 

“It is no longer disputed that the Act 
confers upon the Board a ‘vast range of 
jurisdiction’, which encompasses ‘untold 





432 CCH Labor Law Reports (4th Ed.) { 10,061, 
90 NLRB, No. 96. 
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small enterprises’. Bethlehem Steel Co. v. 
New York State Labor Relations Board [12 
Lasor CAsEs § 51,245], 330 U. S. 767, 782-783. 
Accordingly, the courts, including this Court, 
have sustained Board orders directed to re- 
tail businesses and other operations which 
‘in isolation might be viewed to be merely 
local’. 

“Such ‘vast range of jurisdiction’, how- 
ever, raises practical problems of budget 
and administration. Through the years the 
Board has, in any one period, received many 
more cases than it and its limited staff have 
been able to dispose of, with the result that 
a huge backlog of undecided cases has been 
built up. This condition has, from time to 
time, been aggravated by Congressionally 
imposed, drastic cuts in Board appropria- 
tions. Even at the end of the 1948-1949 fiscal 
year, a period in which the Board closed a 
tremendous total of 32,796 cases, a backlog 
of 5,722 cases remained on the docket. 


“If the Board were to assert jurisdiction 
over every local business nominally covered 
by the Act, it would do'so at the expense 
of delaying action in other cases with a far 
greater impact on commerce, which compete 
for the same limited budget and staff. To 
utilize these fixed resources in the manner 
which will best effectuate the policies of 
the Act, the Board, therefore, cannot exer- 
cise the full measure of its legal jurisdicition, 
but must differentiate between cases it will 
entertain on the basis of the size and type 
of business involved and the impact on com- 
merce. In general, jurisdiction is asserted 
in those cases which, in relation to the entire 
case-load, present the most serious threat to 
commerce, while it is withheld in those where 
that threat is least severe. Because both 
case-load and budget vary from time to time, 
however, cases which, at one period, war- 
rant an assertion of jurisdiction may not 
warrant it at another period, and vice versa. 


“In short, where, as here, the question 
of whether the assertion of jurisdiction 
would effectuate the policies of the Act turns 
solely on the relation of the business to 
commerce, resolution of that question in- 
volves a determination as to what constitutes 
the best allocation of the Board’s funds and 
personnel. This is ‘illustrated by Chairman 
Herzog’s statement in the Liddon White 
case [76 NLRB 1181], where, in dissenting 
from the majority’s assertion of jurisdiction 
over a retail automobile dealer, he warned 
(at page 1185): 

“*An agency that received 12,500 new 
cases in the most recent 6-month period 
and closed its books on March 1 with 9,500 


Federal and State Jurisdiction 


cases pending ought not to embark 
upon a search for new fields to conquer. 
There is more than enough to do. We 
believe that it would be better for the Board 
to concentrate attention upon expediting 
action on cases in important industries, 
rather than dissipate its energies upon 
matters that would normally be the concern 
of the States’. 


“Similarly in his recent testimony on Re- 
organization Plan No. 12, Chairman Herzog 
stated: 


“*The present General Counsel insists 
that this agency should seek to regulate the 
labor relations of any and every enterprise 
whose activities affect interstate commerce 
in the constitutional sense, no matter how 
remotely. 


“*The Board members, on the other hand, 
have declined to reach out to take most such 
operations on the ground that they are es- 
sentially local in character. The Board 
believes that budgetary limitations, as well as 
the need to avoid diffusion of its time and 
energy, justify it in not exerting its Jurisdic- 
tional authority up to the legal hilt. Mit. 


No Man's Land 


Without passing upon the wisdom of the 
national board’s policy of declining jurisdic- 
tion over cases involving small and pre- 
dominantly local enterprises, even though 
technically it has jurisdiction over them, and 
without discussing whether such policy is 
justifiably necessitated by the Board’s desire 
to prevent being overwhelmed by a vast and 
unmanageable volume of litigation, we 
nevertheless see that the result has .been 
that many representation and unfair labor 
practice cases are left without determination 
between the federal and state agencies, caus- 
ing further ill will between the industrial 
disputants and injuring the public welfare. 
Because the picture is uncertain and the 
lines of demarcation obscure, state boards 
are frequently reluctant to assume jurisdic- 
tion over cases in which they may be exceed- 
ing their jurisdiction. However, the possibility 
of a vacuum will, no doubt, in time, induce 
state boards to assert jurisdiction over local 
enterprises, even though such local enter- 
prises exhibit some discernible effect on in- 
terstate commerce. But Section 10 (a) of 
the Taft-Hartley Act, in the light of the 
United States Supreme Court decisions dis- 
cussed, indicates that the federal act may 
preclude state agencies from extending their 
jurisdiction to businesses over which the 
national board has jurisdicition, even where 
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the latter has failed to exercise such jur- 
isdiction, except on the basis of parallel 
statutes, of which there are none. While it 
cannot be said that the situation has de- 
generated into complete chaos, it will in- 
evitably do so, and it is fraught with peril 
to the goal of amicable management-worker 
relations. 


It must be remembered that where the 
national board has rejected jurisdiction over 
local businesses, it has not done so because 
of lack of authority, but has done so solely 
in the exercise of its discretion. The national 
board’s general counsel has, time and again, 
publicly taken the position that the national 
board’s jurisdiction is virtually without 
bounds and that under the Taft-Hartley Act 
the national board is under compulsion to 
exercise its jurisdiction to the hilt. The na- 
tional board, while recognizing the vast 
scope of its jurisdiction, has followed the 
policy that it is not mandatory upon it to 
exercise such jurisdiction to the utmost and 
that it may, in the exercise of its discretion 
and in the effectuation of the policies of the 
act, decline jurisdiction of cases over which 
it has authority but which it deems com- 
paratively insignificant. The resulting con- 
flict between the national board and its 
general counsel has been bitter and acri- 
monious.” 


Comments and Opinions 


Section 10 (a) of the Taft-Hartley Act 
makes it impossible for the national board 
to cede jurisdiction to state boards, for no 
states have adopted legislation paralleling 
the Taft-Hartley Act and, therefore, no 
agreements for cession have been entered 
into between the national board and state 
boards. Similarly, the supremacy of federal 
authority * makes it impossbile for the na- 
tional board to cede jurisdiction to state 
boards simply by declining, in its discretion, 
to exercise its own jurisdiction. The result- 
ing vacuum threatens to stalemate action by 
either board and has prompted the chairman 
of the national board to warn of the result- 
ing dangers: 


“If the Congress should be dissatisfied 
with the agency’s ultimate action in exery- 
cising its commerce jurisdiction, it might 
decide that legislative guidance was desira- 
ble. In considering this problem, Congress 
may also desire to reappraise the language 


of Section 10 (a) of the present Act, which 
bars the National Board from ceding juris- 
diction over relatively local controversies 
to State Boards unless they are enforcing 
legislation substantially identical with the 
Federal statute. Because no States have 
chosen to enact such legislation during the 
current year, we have found it impossible 
to cede cases to State tribunals that have 
been accustomed to handle them in the past. 
There is constderable danger of creating a no- 
man’s land, especially if the National Labor 
Relations Board decides to refrain from exer- 
cising its own Jurisdiction to the hilt.” 


The general counsel of the national board 
has similarly urged the serious need for 
Congressional clarification of the muddled 
problem of jurisdiction: 


“There is only one completely satisfactory 
answer to the present confused picture on 
the question of assertion of jurisdiction. 
Congress should define the area as precisely 
as possible within which the Board must 
and must not assert Federal jurisdiction. 
Only then will there be readily available 
to the public an answer to the serious ques- 
tions which now plague them.” ” 


The New York State Labor Relations 
Board, in its Twelfth Annual Report (for the 
year ending December 31, 1948), in dis- 
cussing this problem, wrote (page 2): 


“The Labor Management Relations Act, 
1947 (Taft-Hartley Act), has given rise to 
perplexing problems concerning state action 
in labor disputes which may affect interstate 
commerce, 


“Shortly after the passage of the New 
York Act in 1937, the National and New 
York Boards reached an understanding as to 
the practical allocation of cases between 
them on a trade and industry basis and for 
the clearance of ‘doubtful’ cases. This agree- 
ment was publicly renewed in May, 1947, 
after the United States Supreme Court 
handed down its decision in the companion 
cases of Bethlehem Steel Co. v. N. Y. S. L. 
R. B. and Alleghany Ludlum Steel Corp. v. 
N.Y. S. L. R. B. [cited above] .. . which 
has been generally deemed to hold that the 
federal government has pre-empted the field 
of labor relations affecting interstate com- 
merce, in the absence of cession. However, 
both the majority and separate opinions of 
the Supreme Court commended the work- 
ing agreement under which the two Boards 





4 The conflict is presented in greater detail! 
in ‘‘The Developing Law,’ 1 Labor Law Journal 
579 (May, 1950). 
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allocated matters between them. The joint 
statement of the National and New York 
Boards, continuing their 1937 understand- 
ing, was based on the opinion of both Boards 
that the Supreme Court’s decision does not for- 
bid or disapprove their working agreement. 

“The Taft-Hartley Act was enacted in 
June, 1947, approximately two months after 
the Bethlehem decision. Section 10 (a) of 
that statute empowers the National Board 
to cede jurisdiction to state agencies over 
cases in ‘any industry (other than mining, 
manufacturing, communications, and trans- 
portation except where predominantly local 
in character)’, provided the applicable pro- 
vision of the local statute and the construc- 
tion thereof are consistent with the Taft- 
Hartley Act. . . . Section 10 (a), by its re- 
quirement of consistency, has, in the opin- 
ion of the National Board, operated to 
preclude actual cession of jurisdiction. At- 
tempts to reach a working agreement there- 
under with the National Board proved 
abortive. 

“In a number of its decisions issued un- 
der the Taft-Hartley Act, the National Board 
has declined to assert jurisdiction in cases 
involving various local industries. Its dec- 
lination to act in such cases has not been 
based upon lack of power to.act, but upon 
the ground that its exercise ‘would not ef- 
fectuate the policies of the [national] Act’; 
or that the effect on interstate commerce 
was ‘too remote’; or that the activities in- 
volved were ‘essentially local in character’. 
An important result has been the creation 
of a ‘no man’s land’ in which there is doubt 
whether State Boards may act, even though 
the National Board declines to assert juris- 
diction. Thus, there is obvious need for 
early clarification of the present status of 
federal and state relations in the field of 
labor relations. The Eighty-First Congress 
is now considering proposals to modify the 
Taft-Hartley Act. It is to be hoped that 
the jurisdictional uncertainties will be clari- 
fied by appropriate Congressional action.” 


The failure of Congress to act on the 
problem prompted the New York State La- 
bor Relations Board to write in its Thir- 
teenth Annual Report (for the year ending 
December 31, 1949 (pages 1, 2): 


“In our last report we discussed briefly 
the jurisdictional problems arising out of 
the enactment of the Taft-Hartley Act. Sec- 
tion 10 (a) of that statute empowers the 
National Board to cede jurisdiction to state 
agencies over cases in ‘any industry (other 
than mining, manufacturing, communica- 
tions, and transportation except where pre- 
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dominantly local in character)’, provided 
the provisions of the state statute and the 
construction thereof are consistent with the 
Taft-Hartley Act. This requirement of con- 
sistency, according to the National Board, 
precludes cession of jurisdiction. 

“That is still the situation. The clarifi- 
cation that was badly needed was not forth- 
coming at the first session of the Eighty- 
First Congress. The Minority Members of 
the Senate Committee on Labor and Public 
Welfare proposed to amend Section 10 (a) 
of the Taft-Hartley Act by removing the 
requirement of consistency as a condition to 
cession of jurisdiction, in the case of in- 
dustries predominantly local in character, 
but the proposal, enmeshed as it was with 
other substantial controversies concerning 
revision of the Taft-Hartley Act, died with- 
out consideration. 

“Nor has the course of the National Board 
since last year brought clarification. The 
decisional lines of demarcation are not clearly 
drawn and policy remains unsettled. 


“We mentioned in last year’s report a 
special problem, namely, that a ‘no-man’s 
land’ had been created in which there is 
doubt whether state boards may act, even 
though the National Board declines to as- 
sert jurisdiction and the business is one 
predominantly local in character. Declina- 
tion to act in such cases has not been based 
upon disclaimer of power to act, but upon 
the discretionary ground that its exercise 
‘would not effectuate the policies of the Act’. 
In some instances no specific reason has 
been given as to why assertion of jurisdic- 
tion would not effectuate the policies of the 
National Act. In other cases it has been 
said that the effect upon interstate com 
merce was ‘too remote’; that the employer's 
operations were ‘essentially local in char- 
acter’; that the effect upon interstate com- 
merce was ‘negligible’ and the employer's 
operations were ‘essentially local in character’ ; 
that although the employer’s activities were 
‘not unrelated’ to interstate commerce, the 
effect was ‘insubstantial’; or that although 
the enterprise was ‘not unrelated’ to inter 
state commerce, the relationship was ‘remote’ 
and. the employer’s operations ‘essentially 
local in character’, 

“Thus we have the anomaly of the Na- 
tional Board’s declining jurisdiction in such 
cases, and at the same time not specifically 
conferring jurisdiction on state boards.” 


The subjoined quotation from the Report of 
the Committee on State Legislation of the Sec 
tion of Labor Relations Law of the Americai 
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Bar Association, dated October 15, 1949, fur- 
ther highlights the problem (pages 15, 16) : 


“Although the LaCrosse Telephone case 
settles the critical question of law, it also 
appears to have created serious practical 
difficulties. The National Labor Relations 
Board has taken jurisdiction over numerous 
small businesses which laymen would prob- 
ably describe as local; grocery stores, baker- 
ies, bus lines, building construction, retail 
stores, office buildings, farm equipment and 
automobile dealers. Under the doctrine of 
the Bethlehem Steel and LaCrosse Telephone 
cases, State Labor Relations Boards are ex- 
cluded from handling questions of repre- 
sentation in areas occupied by the federal 
agency. Since the lines are shadowy, the 
officers of some State boards are reluctant 
to take a case in which they may be ex- 
ceeding their jurisdiction. Any party anx- 
ious to delay decision of the representation 
question may challenge the jurisdiction of 
the State Board. Weakening of the State 
boards by reducing their importance and 
the volume of their cases might be unde- 
sirable even if all the cases could be handled 
expeditiously by the National Labor Rela- 
tions Board, but there is considerable evi- 
dence that the National Board is not equipped 
for the task. Its staff and appropriations 
have never been large enough to handle all 
the cases technically within its jurisdiction. 
Its regional offices are inclined to concen- 
trate on cases involving the larger com- 
panies whose activities are clearly interstate 
and to discourage the filing of small cases 
in borderline industries. Furthermore the 
Board has adopted the rule that it may re- 
fuse to hear cases which involve small, pre- 
dominantly local businesses even though it 
has technical jurisdiction. Although the rule 
is probably necessary to keep the Board 
from being overwhelmed by an unmanage- 
able volume of litigation, the uncertainties 
inherent in its application add to the diffi- 
culties already outlined. The result is that 
many questions of representation fall un- 
settled between the State and federal agencies 
leaving unnecessary sore spots in manage- 
ment-worker relations,” 


While the foregoing quotation applies to 
representation cases, a like problem is pre- 
sented with respect to unfair labor practice 
cases in the light of Section 10 (a) of the 
Taft-Hartley Act and the Plankinton decision. 


William E. Grady, Jr., General Counsel 
of the New York State Labor Relations 
Board, in a paper presented at the Second 
Annual Conférence on Labor, New York 
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University, April 29, 1949, entitled “Federal- 
State Problems of Jurisdiction,” stated : 


“If Congress is willing that the states act 
in such cases [those involving employers 
whose activities are primarily local in char- 
acter, though they may affect interstate 
commerce in some degree], then Congress 
should and can say so in express language. 
The allowable area of state action can be 
established in either of two ways. Congress 
can attempt statutory redefinition of the 
terms ‘commerce’ and ‘affecting commerce’ 
as used in the National Act, a difficult un- 
dertaking of doubtful practical utility. On 
the other hand, Congress can empower the 
National Board to cede jurisdiction over 
matters which are not of substantial national 
concern. But if Congress continues to re- 
quire the states to adopt its policy com- 
pletely, then experience indicates that there 
will be little or no cession and the full bur- 
den will remain upon the federal agency, 
with all that implies. If, however, Congress 
entrusts to the National Board the power 
to cede jurisdiction over such matters with- 
out insistence upon consistency, the way 
will have been opened to state and federal 
cooperation as it existed in the past, the 
National Board protecting the national in- 
terest in matters of national concern, and 
the states handling lesser matters in ac- 
cordance with policy formulated in terms of 
local needs.” 


Solution One—Thumbs Up 


The problem presented by this conflict in 
federal and state jurisdiction is serious and 
acute and requires a realistic appraisal and 
solution, rather than a formalistic or legal- 
istic approach. It is submitted that the 
problem can best be resolved and the pur- 
poses and objectives underlying the National 
Labor Relations Act can best be fulfilled 
by amending that act to permit the national 
board to cede jurisdiction to state boards, 
by agreement with such state boards, of 
cases involving unfair labor practices, juris- 
dictional disputes and questions or contro- 
versies concerning representation, in any 
industry, trade or business predominantly 
local or intrastate in character, even though 
such industry, trade or business may affect 
interstate commerce in some degree. 


The national board says that it cannot 
and that, in any event, it will not—at least 
in the absence of a Congressional directive 
—cope with the added burdens imposed 
upon it by Section 10 (a) of the Taft-Hart- 
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Employee Pension Plans 


By EDGAR HUNTER WILSON 


AN EXPLANATION OF HOW INSUR- 


ANCE IS USED IN ONE OF THE MOST IMPORTANT 
PHASES OF EMPLOYEE BENEFIT PROGRAMS—PENSION PLANS 





ENSION PLANNING is a new and 

dynamic field. The most recent statistics 
released by the Pension Trust Section of 
the Bureau of Internal Revenue list approxi- 
mately 13,000 Bureau-approved, pension 
plans in operation.’ Yet in 1930 less than 
one per cent of that number of plans was in 
existence,’ and even as late as 1937 only 700 
plans were in operation.* 

A number of factors have worked together 
to bring about the phenomenal growth of 
pension plans. These factors will be con- 
sidered briefly because the continued expan- 
sion of pension plans and the consequent 
use of insurance to fund them depends in 
large part on the continuation of these 
conditions. 

High federal income tax rates and the 
very favorable provisions of the Internal 
Revenue Code allowing a deduction for pay- 
ments to qualified pension plans were prob- 
ably the most important factors in _ the 
growth in the number of pension plans. 
The Code permits deductions for payments 
made to a plan that meets the requirements 
of the Code and Regulations concerning 


such specifications as the number and type 
of employees covered and the fairness of 
the provisions.* These features of the plan 
must be approved by the Bureau of Internal 
Revenue before a plan is termed “qualified.” ° 
The influence of tax considerations on pen- 
sion plan growth is borne out by the fact 
that eighty-five per cent of the plans now 
in existence were inaugurated after 1942,° 
the first year of high corporate taxes. 
Management’s incentive to provide pensions 
increases as corporate income taxes increase. 
If pension payments are deductible for in- 
come tax purposes, and profits are taxed 
at, say, seventy per cent, then a pension 
dollar will cost the employer only thirty 
cents, and the government in effect pays the 
other seventy cents through the allowable 
deduction. It is true that an employer does 
not have to contribute to a pension plan 
qualified with the Bureau in order to claim 
a deduction for his pension spending. Pay- 
ments to employees already retired will be 
deductible as long as they are reasonable.’ 
But the qualified pension plan has additional 
tax advantages. The earnings from the fund 
are not subject to taxation, i. e., the increase 
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1 Fortune, November 5, 1949, p. 81, col. 2. 
For a statistical analysis of 6,862 plans ap- 
proved prior to August 31, 1946, see Pension 
Trust Statistical Tables, Bureau of Internal 
Revenue. 

* Fortune, November 5, 1949, p. 81, col. 2. 

* Lipton, ‘‘Insured Plans,’’ Trends in Retire- 
ment Planning, Insurance Series No. 73 (Ameri- 
can Management Association, 1948), p. 18. 

*Code Sections 23 (p)(1) (A), (B) and (C). 
For a discussion of federal estate and gift 
tax aspects of employee benefit plans, see Note, 
48 Columbia Law Review 393 (1948). 


Employee Pension Plans 


5 Among the requirements listed in Code Sec- 
tion 165 (a) for qualifying a plan are: if a 
trust is uSed it must be irrevocable; the plan 
must be exclusively for the benefit of the em- 
ployees; the plan must not be discriminatory. 

* Fortune, November 5, 1949, p. 81, col. 2. 
For a comparison of the number of employees 
covered by plans in 1942 and 1946, see Gardner, 
“‘Trusted Plans,’’ Trends in Retirement Plan- 
ning, Insurance Series No. 73 (American Man- 
agement Association, 1948), p. 73. 

T Code Section 23 (p)(1) (D). 
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of the fund from investments under trusteed 
plans or from the enhanced value of an- 
nuity purchases in insured plans is not 
taxed.* Therefore, under a qualified plan, 
the employer during the working life of an 
employee can accumulate tax free a good 
portion of the.money necessary to retire 
his employee. 


There is, in addition, an important tax 
advantage to an employee in that taxation 
of funds paid into a qualified plan for his 
benefit is postponed until he receives it on 
retirement.® Presumably, his income will be 
lower during years of retirement, and con- 
sequently the funds will be taxed at a lower 
rate. This is particularly important fo the 
high salaried employees. The tax advantage 
to corporate officials has no doubt been a 


strong incentive for such officers to favor , 


pension plans. That is another peculiar 
advantage to the management of a closely 
held corporation. As suggested above, a 
corporation in the high income bracket pays 
from corporate profits only a small part of 
the cost of funding a pension plan. If the 
corporate executives are also substantial 
stockholders and provide pension benefits 
for themselves, it is conceivable that a plan 


may be devised that in net effect costs the. 


management nothing. The payments out of 
profits can be drawn from the fund by way 
of retirement benefits to the stockholder- 
officials.” 


The entrance of insurance companies into 
the pension field in the late twenties had 
much to do with the growth of pension ac- 
tivity." Before that time, pensions were 
for the most part on an informal basis. The 
employer retired his employees and pro- 
vided pensions wholly as a matter of dis- 
cretion. Insurance companies offered a 
method of guaranteeing retirement benefits 
by the use of group annuities, and the funds 
necessary for pensions could be accumulated 
on a sound basis while the employee was 
still working. The latter arrangement was 
much more satisfactory than leaving the 
payment dependent on business conditions 
at the time the employee reached retirement 


age. The employee of course was much 
happier if the employer provided a formal, 
guaranteed pension program. No doubt in- 
surance companies’ advertising the advan- 
tages of formal pension systems, and their 
ability and willingness to design pension 
systems and to advise on pension problems, 
did much to stimulate interest and activity 
in pensions. 

Numerous other factors have contributed 
to the increase in pension plans. The Social! 
Security Act * stimulated the interest of the 
public, particularly the interest of labor 
unions, in the problem of old-age benefits.” 
Wage stabilization legislation contributed 
to the multiplication of pension plans dur- 
ing the war.“ Retirement benefits were 
not within the ban of wage stabilization,” 
and thus the attention of labor was drawn 
to pensions. Direct wages could not be 
increased, but pensions provided a way to 
enhance benefits flowing from employment 


That pension plans offer definite advan- 
tages to management is not to be over- 
looked in a consideration of the causes of 
pension growth.” The fact that a number 
of employers established pension systems 
prior to the advent of those influences men- 
tioned above indicates that many employers 
felt the establishment of a pension system 
to be advantageous to the company in 
other ways.” Pension systems enable the 
employer to retire superannuated employees 
rather than to retain them in their years of 
declining usefulness at proportionately high 
salaries. Employees are more apt to retire 
without ill will toward the employer when 
they have been advised in earlier years that 
they will be retired at a stipulated age with 
predetermined benefits. Much distrust and 
uncertainty is bred by a policy of retiring 
employees at different ages and allowing 
varying amounts as pensions. No doubt 
labor turnover is decreased in companies 
offering sound pension benefits. Young 
employees are given an opportunity to ad- 
vance rapidly and are more likely to remain 
with the company because of this op- 


portunity. Thus the organization remains 





* Code Section 165 (a). 

* Code Section 165 (b). 

” Cochran, Honest Employee Benefit Plans 
With No Net Cost To Owner-Management (pam- 
phiet, 1949). 

1 On the growth of insurance company ac- 
tivity in pension planning, see, generally, Hugh 
O'Neill, Modern Pension Plans: Principles and 
Practices (1947), p. 37. 

249 Stat. 620ff. (1935). 42 USC Sections 301ff. 
(1946). 

% For a discussion of the Social Security Act 
in connection with pension planning, see Wins- 
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low, Profit Sharing and Pension Plans (1946), 
pp. 130, 175. 

4 Note, 43 Jilinois Law Review 713, 718 (1948) 

56 Stat. 768 (1942), 50 USC Section 970 
(1946). 

% Cliffe, ‘“‘An Employer's View on Pension 
Plans,"’ 84 Trusts and Estates 288 (1947) 

7 Willis, ‘‘Current Thinking on Employee Re- 
tirement Plans,’’ Trends in Retirement Plan- 
ning, Insurance Series No. 73 (American Man- 
agement Association, 1948), p. 4. 
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young and energetic. Finally, public good 
will is cultivated by the employer who pro- 
vides an attractive retirement program for 
its employees. 


Methods of Insuring Pension Plans 


Formal pension plans are normally funded 
through trusts or insurance.” Under “trusteed” 
systems, funds are paid periodically to a 
trustee who makes investments and pays 
out income to qualified pensioners according 
to the trust instrument. In “insured” 
systems the program is underwritten and 
in most instances administered by an insur- 
ance company in return for periodic pre- 


miums. Perhaps it is not technically ac- 
curate to refer to many “insured” pension 
systems as part of the insurance field 


because most of these plans utilize an- 
nuities, and annuities are said not to be 
insurance; ™ but for practical purposes an- 
nuities are part of the business of insurance. 
The great majority of annuities are written 
by insurance companies and, further, many 
insured pension plans utilize traditional 
forms of insurance. 

Insured plans fall conveniently into the 
following categories, and will be discussed 
in the order given: (1) group annuities, 
(2) group permanent, (3) individual con- 
tracts, (4) ordinary life trusts and (5) de- 
posit administration. The various kinds of 
plans may be used in combination, but this 
division will serve for a discussion of the 
standard insurance finance methods. 


Group Annuities 


The group annuity” is the oldest and one 
of the most frequently used of the insured 
plans. Group annuities came into common 
use around 1925 and are responsible for 
many of the changes in pension thinking 
that have occurred since that time. The im- 
portant feature to be noted in connection 
with a group plan is that one master con- 
tract is issued and the insurance company 
completely administers the system. The 
contract sets both the rights and duties of 
the employer, the employee and the insur- 


ance company. The insurance company in- 
vests the funds and pays out the benefits as 
they become due. Thus the employer is 
relieved of the responsibility both of invest- 
ing the funds and of administering the benefits 
under the plan. A trustee is not necessary 
in this type plan.™ Insurance companies 
usually will not issue group contracts to 
cover less than fifty employees, and if the 
plan provides for contributions from the 
employees, participation by at least seventy- 
five per cent of the eligible employees is 
required. 

Each employee covered by the plan re- 
ceives a certificate which outlines the bene- 
fits to which he is entitled. This certificate 
does not, however, make the employees par- 
ties to the contract. The contract is between 
the employer and the insurance company, 
although the employees, either individually 
or through their union, may have a contract 
with the employer to provide benefits. 


Single-premium deferred annuities are used 
in the group annuity plan. The annual pre- 
mium each year purchases for every em- 


‘ployee covered by the plan a small deferred 


annuity which represents the amount of pen- 
sion credit attributable to that year’s em- 
ployment. The premium for an employee 
will increase each year. An annuity of one 
dollar per month for life to begin at age 
sixty-five is considerably more expensive 
for an employee fifty years old than for one 
forty years of age. The period during which 
the insurance company will be able to hold 
the premium and thus earn interest is shorter, 
and the chances that the employee will be 
living at age sixty-five to receive the annuity 
are much greater in the case of the older 
employee. 

Death benefits ordinarily are not provided 
by a group annuity plan. The employee 
must live until the designated retirement age 
in order to receive any benefits from the 
program. Since the standard group annuity 
contract makes no provision for life insur- 
ance, the cost of the plan is reduced by the 
amount that would otherwise be paid to 
those who do not reach retirement age 
The premium normally is discounted for 








% For a comparison of the advantages of 
each method, see Hamilton, ‘‘Employee Benefit 
Plans: Trust or Insurance Facilities May Be 
Used,”’ 83 Trusts and Hstates 583 (1946). For 
a model plan under each method, see MacNeill, 
‘‘Pension and Profit-Sharing Trusts,’’ 83 Trusts 
and Estates 485 (1946). 

1# Edwin W. Patterson, Cases and Materials 
on Insurance (2d Ed., 1947), p. 36, note 1. 

See, generally, Fleming Bomar and others, 
Handbook for Pension Pianning (Bureau of 
National Affairs, 1949), p. 86; O'Neill, work 
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cited, footnote 11, at p. 103; Robert Riegel 
and Jerome S. Miller, Insurance, Principles 
and Practices (3d Ed., 1947), p. 230; Hamilton, 
article cited, footnote 18; Waters, ‘‘Insured 
Pension Plans,’’ Trends in Employee Health 


and Pension Plans, Personnel Series No. 118 
(American Management Association, 1948), 
pp. 12, 14. 


217A trust May be used, and when only part 
of the benefits are funded through the use 
of a group annuity it may be necessary. 
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this mortality. On the other hand, it is not 
the practice to discount in advance for em- 
ployees who may be expected to sever their 
connection with the company. The employ- 
ment relationship will, of course, be termi- 
nated in some instances before the employees 
reach retirement age, but the consequent 
reduction in cost of the annuity provides 
a credit against premiums currently due. 
Of course, this statement is based on the 
assumption that the plan is noncontrib- 
utory™ and that vesting of rights to the 
employee has not occurred at the time the 
employee leaves employment. If the plan 
is contributory and the employee’s rights 
are not vested by the time he leaves or is 
dismissed, his contributions are refunded, 
with or without interest, depending upon 
the provisions of the particular plan. Obvi- 
ously, when the employee’s rights are vested 
there will be no credit on severance because 
the employee will be entitled to the benefits 
already accrued to him. In other words, 
upon reaching retirement age he will sim- 
ply draw a pension based on the annuities 
purchased for him each year during his 
employment. 


The group annuity contract is popular 
because of its low initial cost. New enter- 
prises that expect greater income in later 
years are particularly apt to select that kind 
of plan. In the case of long-established 
businesses, there is the problem of past serv- 
ice benefits. In some instances no provision 
will be made for past service, whereas in 
others the employer either on his own in- 
itiative or as the result of bargaining with 
a union will decide to provide a pension 
based on past service. This may be accom- 
plished by simply supplementing the annuity 
plan on a pay-as-you-go basis upon the re- 
tirement of those employees who had past 
service to their credit at the time the an- 
nuity contract was initiated. Or the em- 
ployer may purchase from the insurance 
company annuities for past service. Annui- 
ties for past service credits may be pur- 
chased at the time the plan is inaugurated 
or from time to time during the operation 
of the plan. The cost of an annuity will be 
more expensive if purchased some time after 
the service has been performed than it would 
have been if purchased during the years the 
service was rendered. The employee will be 
older and the cost of the annuity will have 
risen proportionately. 








The employee beneficiary of a group plan 
is normally given an option to elect the 
type annuity payment he wants, the option 
to be exercised at least five years before he 
reaches retirement age. The kinds of an- 
nuity from which he may choose include the 
life annuity, annuity certain and the joint 
and survivor annuity. Although the group 
plan generally does not provide for death 
benefits, if it requires contributions from 
the employee it usually provides for the re- 
funding of his contributions with interest to 
his estate if he dies before reaching retire- 
ment age. This feature is probably neces- 
sary in order to sell the contributory plan 
to employees who have come to look on 
their contributions to pension programs as 
a mode of savings. 


Group Permanent Plans 


The group permanent plan™ consists of 
a master policy or contract between an em- 
ployer and an insurance company. The con- 
tract sets forth the rights and duties of the 
parties and normally provides for full ad- 
ministration by the insurer. Thus it is unneces- 
sary to provide for a trustee under this type 
plan although it is possible to use the group 
permanent plan in connection with a trust. 


This plan provides life insurance in addi- 
tion to retirement benefits. The insurance 
features of the plan must qualify under state 
regulatory laws. As was true in the case of 
the group annuity plan, a group permanent 
plan is ordinarily not issued to a group of 
less than fifty employees; and if the plan 
is contributory, at least seventy-five per cent 
of the eligible employees must actually par- 
ticipate in the plan. The total insurance cover- 
age is usually set at a $250,000 premium. 


The amount of life insurance coverage 
provided for each employee varies propor- 
tionately to the amount of monthly retire- 
ment benefits. For instance, the standard 
policy offers $1,000 of life insurance for each 
$10 of monthly pension income. Therefore, 
if an employee covered by this plan is en- 
titled to $200 per month, on retirement he 
will have $20,000 of life insurance coverage. 
There is no magic in this particular formula, 
but it is used by most insurance companies. 
Some companies, however, provide for a 
smaller amount of life insurance for each 
$10 of monthly pension. 





= The fact that a plan requires contributions 
from the employees does not affect the method 
of funding The same kind of insurance con- 
tract may be used to fund a contributory or 
noncontributory plan. 
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An employee is automatically covered by 
the insurance on entering employment and 
electing to participate in the plan. A medical 
examination is not necessary. There is, how- 
ever, one exception to this automatic insur- 
ance coverage. The maximum amount of 
life protection issued to any one employee 
will be limited under each plan to a figure 
determined by the total amount of insurance 
carried under the plan and the average amount 
of insurance issued to the fifty employees 
who are to receive the largest insurance 
benefits. Even with this limit, ninety per 
cent of employees under plans in operation 
are covered by insurance without medical 
examination. If a particular employee is 
entitled to more insurance under the for- 
mula of $1,000 to every $10 of monthly 
retirement than is allowed by this automatic 
limit, he must establish his insurability to 
obtain the additional amount. 


Group permanent insurance differs con- 
siderably from the ordinary group annuity 
in the type of premium paid. The level pre- 
mium is commonly used in the group per- 
manent plan. When an employee enters a 
plan, the cost of benefits will be ascertained 
and the same premium will be paid annually 
until his retirement. Generally, the amount 
of retirement income an employee will re- 
ceive is determined by the amount of his 
wages. Suppose that a plan provides that 
an employee earning $5,000 annually shall 
receive $110 monthly retirement benefits. 
According to the insurance formula discussed 
above, this employee would be entitled to 
$11,000 life insurance ($1,000 x 11). When 
this employee entered the plan, a level an- 
nual premium adequate to provide the above 
benefits would be set. In other words, the 
group permanent plan will cost just as much 
to fund in the earlier years of the plan’s 
operation as it will in later years, whereas 
the ordinary group annuity, as has been 
mentioned, is less expensive at the inception 
of the plan. 


Under the group permanent plan, if an 
employee dies during the early years of par- 
ticipation in the plan before reaching retire- 
ment age, his beneficiary receives the face 
amount of his insurance. If death occurs 
nearer retirement, the beneficiary receives 
the cash value of the plan. In other words, 
when the cash value exceeds the face value 
of an employee’s coverage, the former amount 
will be paid. The point at which the cash 
value will be greater than the $1,000 per $10 


retirement income face amount will vary 
with the age of the employee when he en- 
ters the plan and the number of years he is 
covered. Generally the beneficiary is given 
an option to take the insurance in a lump 
sum, leave the insurance proceeds drawing 
interest with the insurance company for a 
certain period or take a life annuity. 


On reaching retirement age, the employee 
has an option as to the type benefits he will 
receive. Among the choices are usually the 
life annufty with a certain minimum period 
guaranteed (generally five or ten years) and 
the joint and survivorship annuity that pays 
a certain monthly income to the employee 
and, in the event of his prior death, to the 
named survivor. 


Group permanent plans are particularly 
desirable because of their adaptability on 
severance of employment prior to the em- 
ployee’s reaching retirement age. The rights 
of the employee on termination of employ- 
ment will vary depending on whether the 
cost has been borne entirely by the employer 
or by both employer and employee, and 
whether the contributions made on behalf 
of the employee by the employer have be- 
come vested under the particular plan. Again, 
not all plans provide for the same options 
to the employee on severance. The follow- 
ing are some of the elections offered under 
various plans: (1) the cash value of pre- 
mium payments that have become vested in 
him (the employer will receive a credit 
for any amount not reflected in the cash 
value paid to the employee); (2) total con- 
tributions with or without interest ; (3) conver- 
sion to an individual policy without requiring 
proof of insurability; and (4) paid-up insur- 
ance for the past premiums. 


Individual Policy Trust 


Pension plans insured through the. pur- 
chase of individual insurance policies and 
annuities * generally, though not necessarily, 
use the facilities of a trust. The provisions 
of the plan are separate and apart from the 
contracts with the insurance companies. The 
trustee has the responsibility of applying to 
the insurance company for the individual 
policies. Premiums are collected from the 
employer by the trustee and paid to the 
insurance company. It is common to pro- 
vide that the receipts from the policies shall 
be paid to the trustee and distributed to 
entitled employees by the trustee. In some 





% See, generally, Bomar and others, work 
cited, footnote 20, at p. 128; O'Neill, work 
cited, footnote 11, at p. 136. 
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plans, however, payment is made directly to 
the eligible employees by the insurance 
company. Since most individual plans pro- 
vide for life insurance and some insurance 
companies require that life coverage be 
included, the employee must establish his 
insurability. This feature is one important 
point of difference between an individual 
policy trust and a group plan. Some insur- 
ance companies do issue individual policies 
without a medical examination. The employees 
are required to answer certain questions on the 
application about their health. If the an- 
swers do not raise a question as to the 
employee's insurability, the policy will be 
issued without medical examination. As in 
the case of the group permanent plan, the 
amount of life insurance provided in the 
individual policy is $1,000 coverage for each 
$10 of monthly retirement income. Since a 
separate policy is purchased for each indi- 
vidual, a trust may buy from several differ- 
ent insurance companies. The individual 
contract plan is particularly adaptable to the 
use of an employer with only a few employees, 
although it is not unusual to find this type 
plan in operation in large enterprises. 
Premiums for the individual policy plan 
are paid on an annual basis and are a level 
amount. The premium on a policy cover- 
ing a particular employee will be determined 
when the policy is issued and will remain 
the same (i. e., there will be no rate changes) 
unless because of salary increases the amount 
of benefits is raised by the provisions of 
the plan and more coverage is purchased. 
Thus the rate is set for certain benefits 
when the employee enters a plan, but the 
trust has no guarantee that the same rates 
will be available for new employees enter- 
ing at a later date. Insurance companies 
generally will: not offer an individual policy 
which pays retirement benefits before ten 
years from the date of purchase have elapsed. 
Because some employees will reach the nor- 
mal retirement age less than ten years after 
the purchase of their contract, individual 
contract plans provide for a flexible retire- 
ment date. For example, an employee fifty- 
eight years old, entering a plan, probably 
could not retire before reaching age sixty- 
eight, even though the usual retirement age 
under the plan is sixty-five. Most insurance 
companies will not permit an increase of 
benefits (and premiums) due to the em- 
ployee’s reaching a higher salary bracket, 
unless the increased benefit equals or ex- 
ceeds a minimum amount in monthly retire- 
ment income—$5 being the most usual figure 


Usually an individual policy plan where 
no life insurance is provided refunds the 
employee’s contributions at his death. li 
the plan gives life insurance protection, the 
face amount will normally be paid to the 
named beneficiary. Some plans, however, 
provide that only a portion of the death 
benefits shall be paid to the beneficiary, the 
balance being used to pay the premiums on 
other policies held by the trust. Where all or a 
portion of the death benefits are payable to 
an employee’s beneficiary, the usual options 
as to the mode of payment are available 


If the plan is contributory, termination 
of employment prior to vesting of the em- 
ployee’s right to benefits attributable to the 
employer’s contributions usually results in 
a refund of the contributions of the em- 
ployee. Under the same _ circumstances, 
other plans permit the employee to pur- 
chase the policy by paying the difference 
between the cash surrender value and the 
contributions he made during employment 
If the employee’s rights are vested on ter- 
mination of employment, some plans give 
the employee full ownership of the policy, 
the premium rate remaining the same as 
when his contract was originally issued by 
the insurance company. The pension plan 
may restrict the employee’s rights more than 
does the individual contract. 


The employee under an individual policy 
plan is generally given an option among 
several types of retirement income similar 
to the choices offered under the other an- 
nuity plans. In the individual contract plan, 
however, the election may generally be made 
at the time of retirement and without medi- 
cal examination. 


If the trust purchases individual contracts 
from a mutual company, the policy will gen- 
erally be of a participation type, ie., the 
trust will be entitled to dividends if the 
insurer operates at a profit. This factor is 
to be considered in determining the cost of 
a program. Ordinarily, an insurance stock 
company will not issue participating poli- 
cies, but their premium rates are apt to be 
initially lower. 


Ordinary Life Policy Plan 


One of the more imaginative uses of in- 
surance in connection with pensions is fund- 
ing through the purchase of ordinary life 


insurance policies.™ An individual or cor- 





%*% See, generally. Bomar and others, work 
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porate trustee is created to administer the 
program. The trust is authorized to pur- 
chase life insurance on all insurable em- 
ployees to be covered by the plan. Generally 
the contract with the insurance company 
guarantees certain rates of conversion when 
those insured reach retirement age, although 
it does not guarantee that the premium rates 
at the time of the plan’s inauguration will 
be available to employees later coming un- 
der the plan. While the life policy is payable 
to the employee’s named beneficiary, the 
trust owns the policy. When the employee 
reaches retirement age, the trustee converts 
the life policy into an annuity policy, the 
conversion being equivalent to purchasing 
an annuity with the cash surrender value 
at retirement age. The trust is not obligated 
to secure the annuity from the life company 
issuing the original policy, though of course 
it will do so if the conversion rate is then less 
than the market price of such an annuity. 


The cash surrender value cannot be ex- 
pected to furnish enough funds to purchase 
an annuity sufficiently large for the amount 
of life insurance that has been carried. It is 
necessary for the trust to accumulate addi- 
tional funds to finance that part of the cost 
of the annuity in excess of the cash sur- 
render value of the life policy. The annual 
contribution to this fund can be actuarially 
determined by taking into consideration the 
size of the group and their life expectancies. 


If the employees to be covered meet the 
qualifications for group insurance, group per- 
manent ordinary life contracts rather than 
individual ordinary life policies may be used 
to fund the plan. The group plan affords 
such additional advantages as lack of medi- 
cal examination and lower costs of adminis- 
tration. Where the plan is on an individual 
policy basis rather than on a group basis, 
the trust is usually authorized to purchase 
individual annuity contracts for uninsurable 
employees. While the policies offered under 
the group permanent and the individual pol- 
icy trust plans are so designed that the cash 
surrender value will at some time exceed the 
life insurance protection afforded, the cash sur- 
render value of a policy under the ordinary life 
policy plan will never equal its face value. 


Under some plans, an annuity is pur- 
chased for an employee when he reaches 
retirement age; others give him an oppor- 
tunity to make an election of one of several 
types of annuities. If the employee dies 
before retirement, his beneficiary will re- 


ceive the proceeds of the life insurance pol- 
icy. If employment is terminated prior to 
retirement, the life policy is ordinarily turned 
over to the employee. In either event, the 
amount accumulated in the trust to pay the 
additional cost of the annuity will normally 
remain in the trust to reduce the cost of 
operating the plan, either because compu- 
tation of the extra cost allowed for mortality 
and early severance or because the plan did 
not provide for the vesting of these funds 
in the employee until retirement age. The 
terms of each plan may differ, and what the 
employee receives on death before retire- 
ment or on termination of employment may 
well depend on whether the employee has 
been required to contribute to the plan. 


Deposit Administration Plans 


The deposit administration plan ™ is really 
a type of group annuity, but it is considered 
separately because a number of its features 
differ materially from the ordinary group 
annuity plan. Although premiums are paid 
te an insurance company annually, annuities 
are not actually purchased until particular 
employees retire. At the time of an em- 
ployee’s retirement a single premium annu- 
ity, to commence at once, is purchased. The 
annual deposit payments to the insurance 
company are placed in an undivided sepa- 
rate fund. Most insurance companies guar- 
antee a stipulated rate of interest on deposits 
made during the first five years under the 
plan, this rate of interest to continue on 
those particular funds as long as they re- 
main on deposit. The insurance company 
may set a different rate of interest on funds 
deposited after the expiration of the five- 
year period. The principle of “first money 
paid in is the first money to be paid out” 
is used to determine what interest rate is 
to be paid on various amounts in the fund 
each year. Generally the insurance com- 
pany undertakes to sell the annuities at a 
stipulated price (i.e., a set scale of pre- 
miums) when funds deposited during the 
first five years of the plan, plus accumu- 
lated interest, are converted into annuities. 


The insurance company sets a maximum 
and minimum annual premium between which 
the employer may exercise discretion as to 
the amount of his deposit. This variation 
is allowed because no actual policies are 
sold until employees retire, and, therefore, 
actual experience of mortality and severance 





*% See, generally, Bomar and others, work 
cited, footnote 20, at p. 114: O'Neill, work cited, 
footnote 11, at p. 235, note 2. 
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may differ from estimated experience. Thus, 
the employer may use calculations based 
on past experience with the employees cov- 
ered, as long as this calculation comes 
within the limits set by the insurance com- 
pany. The deposit administration plan may 
be used under a program to which em- 
ployees contribute; but if the plan calls for 
employee contributions a separate account 
of the funds contributed by each employee 
must be kept. The noncontributory deposit 
administration plan is less expensive to 
operate than the other types of plans dis- 
cussed because under it separate records of 
annual annuity purchases for each employee 
need not be kept. If the deposit plan is 
contributory, however, the necessity of keep- 
ing individual employee records causes much 
of the advantage to be lost. 


The deposit administration plan is much 
more flexible than other types of insured 
plans. Since annuities are not purchased 
until the employee is actually retired, the 
plan may provide for varying retirement 
ages, and a flexible scale of retirement in- 
come may be used. The employer’s annual 
payment to the fund is generally based on 
what would be the average retirement date 
and average scale of retirement income un- 
der the plan. Actual experience under the 
plan may vary from these estimated aver- 
ages. Since the money in the fund at a 
particular time is not allocated to the pur- 
chase of an annuity for any particular 
employee, the plan must provide for the dis- 
tribution of the fund on hand in case the 
plan is discontinued. 


The deposit administration plan gives an 
employer much of the flexibility to be had 
under an uninsured trust, but also the em- 
ployer assumes more risks in this plan than 
he does under the other types of insured 
plans discussed. 


Future of Pension Plans 


Although the number of plans now oper- 
ating is impressive, pension plans actually 
are still in the early stages of development. 
Only about one tenth of the persons gain- 
fully employed in the United States are at 
present covered by private pension systems. 
The possibility of further pension growth 
is sharply pointed up by comparing the num- 
ber of companies that now have pension 
plans to the 40,000 organizations carrying 
group life insurance for their employees.” 


In considering the possible continued ex- 
pansion of pension programs, the tax as- 
pects must be taken into account. The 
decrease in the rate of corporate taxation 
since the removal of the excess profits tax™ 
no doubt has had a tendency to slow up 
the adoption of pension plans. The decreased 
influence of taxation, however, has prob- 
ably been counterbalanced by other factors. 
While future tax rates cannot be safely pre- 
dicted, a drastic change of tax rates is not 
probable. Also, it is unlikely that any 
changes will be made concerning the pro- 
visions of the Internal Revenue Code ex- 
empting pension fund income from taxation 
and postponing taxation of the employee 
until he receives benefits under the plan. 


One of the most important questions en- 
countered in attempting to prophesy about 
the future of private pension programs (and 
thus the business of insuring those pro- 
grams) is whether the federal government 
will undertake to provide social security 
benefits substantially larger than it now 
provides or whether it will continue to as- 
sure only minimal security and leave the 
more substantial programs to private indus- 
try. In view of the present trend of social 
legislation, it is not beyond the realm of 
possibility that the government will under- 
take to provide a system of full-scale bene- 
fits for employees.” The pre-empting of 
the pension field by government would of 
course practically eliminate pension insur- 
ance by private companies. 


The federal government is presently sub- 
sidizing private pension programs by allow- 
ing deduction of payments to pension plans 
as expenses, by exempting income from pen- 
sion funds from taxation and by favorable 
tax treatment of employees covered by a 
plan. Private industry, by proper handling 
of the problem of security for superannuated 
employees, may prevent further moves to- 
ward the socialist state. 


The attitude of labor unions toward pen- 
sion plans has undergone almost a complete 
reversal in recent years. In the early period 
of employer-initiated plans, the unions gen- 
erally opposed such plans because they felt 
that pension plans would weaker the posi- 
tion and growth of unions. Union officials 
felt that pension plans would be tied in with 
company unions, that strikes would be dis- 
couraged, that employees would be afraid to 
leave their employment because of the pos- 





* Lipton, article cited, footnote 3. 
7 Revenue Act of 1945, Section 122 (a), 59 
Stat. 568 (1945). 
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2 At present only 35,000,000 of the nation’s 
60,000,000 employees are covered by social se- 
curity. Newsweek, March 20, 1950, p. 60, col. 1. 
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sibility of losing pension rights, and that 
the security promised by pension plans 
probably was illusory anyway because the 
plans were not insured. The federal courts 
have held that pension plans are a proper 
subject for collective bargaining.” This 
determination will, no doubt, prove impor- 
tant to the future adoptions of retirement 
programs. The pension plan is no longer 
a gratuitous undertaking by the employer 
but is a benefit for which employees are 
entitled to bargain collectively just as they 
bargain for wage increases. Today, the 
unions not only do not oppose pension plans 
furnished by the employer but on all fronts 
they are insisting that it is the responsi- 


bility of provide such 


. programs.” 


management to 


Certain long-range considerations indicate 
that pension plans will continue to expand. 
Among these factors are: (1) the movement 
of agricultural workers to the cities and to 
employment in a rapidly expanding in- 
dustrial economy, (2) the increase in the 
age level of the population, (3) the low 
interest rate on investments and (4) the 
increase in personal income taxes.” These 
factors render it impossible for the great 
majority of workers to provide for them- 
selves satisfactory old-age security. 


[The End] 





% Inland Steel Company v. NLRB, 15 LABOR 
CASES { 64,737, 170 F. (2d) 247 (CA-7, 1948), 
cert. den. 336 U. S. 960 (1949); Note, 43 Illinois 
Law Review 713 (1948). 

%1 Newsweek, January 31, 1949, p. 56, col. 1. 

% O’Neill gives the following example: An 
employee aged forty earning $10,000 per year 
and investing $3,000 in 1929 could accumulate 
$146,000 by the time he reached age sixty-five. 
This capital would have provided him with 
an income of $7,300, which would enable him 
to retain his previous standard of living during 


his years of retirement and still be able to 
leave the capital in his estate on death. A 
comparison is made with the accumulation 
Possible in 1945 under the same conditions. 
It then appears that he will be able to ac- 
cumulate only $37,000, which would give him 
an annual return during retirement of $1,100. 
Thus it appears that the present-day salary 
earner must take a drastic cut in his stand- 
ard of living after his productive years or find 
another way of providing for his old age. 
O'Neill, work cited, footnote 11, at pp. 17-19. 








THE CONFLICT BETWEEN FEDERAL AND STATE JURISDICTION— 
Continued from page 1034 





ley Act and the decisions hereinbefore dis- 
cussed, which greatly enlarge the scope of 
its jurisdiction and greatly limit, if not vir- 
tually destroy, the scope of the state boards’ 
jurisdiction. State boards’ authority in the 
field has been reduced to a minimum, if not 
almost to impotency. Management-worker 
relations, at least partially, are left in a 
vacuum and the public must inevitably suf- 
fer as a result of the consequent industrial 
strife. Congressional action is vitally needed 
to cure the sore which promises to fester 
and burst with drastic consequences. 


While it is true that, theoretically, under 
Section 10 (a) of the Taft-Hartley Act, the 
national board can, by agreement, cede ju- 
risdiction to state boards over local enterprises, 
nevertheless, such Congressional authoriza- 
tion, in reality, is a nullity and promises to 
remain a nullity, for no states have enacted 
legislation corresponding with the amended 
National Labor Relations Act, and the pros- 
pect of parallel statutes being enacted by-states 
is nebulous. 

Senator Taft, one of the authors of the 
Taft-Hartley Act, has sponsored a solution 


to the problem akin, in principle, to the one 
sponsored in this article. In recognition of 
the problems created by the inability of the 
national board to cede jurisdiction to state 
boards of cases predominantly local in char- 
acter, because of the proviso contained in 
Section 10 (a) of the Taft-Hartley Act, re- 
quiring corresponding state statutory pro- 
visions as a condition precedent to the na- 
tional board’s ceding jurisdiction to state 
boards, Senator Taft has advocated the elim- 
ination of such proviso. In the Ejighty-first 
Congress, he proposed, as a substitute for 
Section 10 (a), the following: ™ 

“Sec. 6 (b) The Board may, by agree- 
ment with the appropriate agency of any 
State or Territory, decline to assert juris- 
diction over, and authorize such State or 
Territorial agency to assume and assert ju- 
risdiction over, labor disputes or unfair la- 
bor practices or questions or controversies 
concerning representation, which affect com- 
merce, in any industry (other than mining, 
manufacturing, communications, and trans- 
portation except where predominantly local 
in character).” 





's Committee Report, Minority Views to Ac- 
company S. 249, Committee on Labor and Public 
Education, 81st Congress, 1st Session, pp. 70, 75. 
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Solution Two—Thumbs Down 


There are those who urge that the pro--° 


vision in Section 10 (a) for conformity be- 
tween state statutes and the amended Na- 
tional Labor Relations Act, as the price for 
the cession of jurisdiction over local enter- 
prises by the national board to state boards, 
is a wise provision. They urge conformity 
for conformity’s sake, as a justification of 
their viewpoint. Conformity per se is not 
a virtue; it must not be made a fetish. It 
may only be insisted upon when substantive 
evils of widespread magnitude exist which 
can be rectified or eliminated only by re- 
quiring conformity. That is not the situa- 
tion under discussion. A serious predicament 
exists because of the conflict in federal-state 
jurisdiction. This conflict leaves a large 
segment of our industrial population, both 
employers and employees, in a shadowy 
field, in which state boards cannot assert 
jurisdiction, while the national board re- 
fuses to accept jurisdiction. To urge con- 
formity in this situation, when conformity 
is unobtainable and when it is not necessary 
for industrial harmony, is to exalt form 
over substance. No showing has as yet been 
made that the problems of our industrial 
life can only be met by requiring conform- 
ity in our federal and state labor relations acts. 

Some may urge that the statutory defini- 
tion of the terms “commerce” and “affecting 
commerce,” as used in the federal act to 
exclude from its scope industries which are 
predominantly local or intrastate in char- 
acter, will solve the problem. However, 
that solution is not feasible, particularly since 
many states do not have their own labor 
relations acts and, therefore, many indus- 
tries in such states would thereby be left 
without protection. 


Conclusion 


It would appear that the most practical 
solution to the problem can be achieved by 
permitting the national board, by agreement, 
to cede jurisdiction to state boards of cases 
involving industries, trades or businesses 
predominantly local or intrastate in char- 
acter. The national board had done this for 
many years prior to the adoption of the 


Taft-Hartley Act, even without formal Con. 
gressional authorization, and the modus op- 
erandi worked well, with a minimum of con- 
flict and a maximum of achievement. Express 
Congressional authorization permitting the 
national board to enter into such agreements 
with state boards over local enterprises is 
manifestly a wise solution to a difficult sit- 
uation fraught with serious consequences. 


No one who has been faced by the prob- 
lem, whether employer or employee, and 
no one who has had to administer the prob- 
lem, whether national board or state board, 
has been heard to urge the necessity of 
parallel federal and state statutes as a con- 
dition precedent to cession of jurisdiction 
by the national board to state boards. Those 
who authored the proviso for consistent 
statutory provisions as the price of cession 
and those who have had to administer such 
proviso are in accord that the proviso is 
futile and a barrier to harmonious labor 
relations. 

Utopia is not yet obtainable in industrial 
relations, any more than in imternational 
relations. A practical solution is needed for 
a practical problem. The solution advocated 
herein is practical. It has the added virtues 
of simplicity and definiteness. It would re- 
move uncertainty as a barrier to industrial 
harmony. It would no longer leave large 
uncontrolled areas of industrial conflict. It 
accords with our constitutional theory that 
the “distinction between what is national 
and what is local in the activities of com- 
merce is vital to the maintenance of our 
federal system.” ” It would protect the re- 
spective national and state interests, for it 
would permit the national board to concen- 
trate upon truly national industries, the 
problems of which severely burden inter- 
state commerce, and the state boards to act 
upon local industries, the problems of which 
generally beset local commerce. It would 
apportion authority in line with the consti- 
tutional intent and at the same time make 
possible the speediest, most efficient and 
sanest solution of our labor-management 
problems by the respective federal and state 
agencies best equipped to cope with them. 
It would greatly aid in the attainment of 
industrial peace—the goal of all labor rela- 


tions acts. i The End] 


Russia’s UN attitude: Charity towards none, Malik to- 
wards all—United Mine Workers Journal. 





%* NLRB v. Jones & Laughlin Steel Corpora- 
tion, cited at footnote 9, at p. 30. 
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‘‘To Promote the National Defense”’ 


What is the Defense Production Act of 1950? 

It is an act passed by Congress September 
1 and approved by the President September 
8, that establishes a system of priorities and 
allocations for materials and facilities, au- 
thorizes the requisitioning thereof, provides 
financial assistance for expansion of produc- 
tive capacity and supply, provides for price 
and wage stabilization, provides for the set- 
tlement of labor disputes and imposes con- 
trols over credit. 


What is the purpose of this act? 


To promote the national defense. 


Who will set the controls? 

The authority to invoke emergency con- 
trols is vested in the President, except for 
consumer credit, which is to be regulated by 
the Federal Reserve Board. The act does 
not create any special agencies, but the 
President can delegate power to present 
agencies or set up new ones. 


What power does the act give the President 
concerning priorities and allocations? 

The President, or the agency he delegates, 
may: (1) assign priority ratings to differ- 
ent uses of scarce materials, (2) allocate 
scarce materials and facilities to essential 
uses and (3) curb excessive inventories. 


When the act speaks of “materials,” it 
takes in raw materials, articles, commodities, 
products, supplies, component parts, techni- 
cal information and processes. 


What delegations has the President made? 

When the Defense Production Act of 1950 
became law, the President issued Executive 
Order 10161, giving control-coordinating 
power to W. Stuart Symington, chairman of 
the National Security Resources Board. 


Priority-allocation powers over most es- 
sential materials go to the Secretary of 
Commerce. Fuels and electric power priori- 
ties will be handled by the Secretary of the 
Interior; food, farm equipment and com- 
mercial fertilizer priorities will come from 
the Department of Agriculture; and trans- 


The Economy 





portation controls will be under the Inter- 
state Commerce Commission. 

Priority manpower referral is being started 
by the Federal Bureau of Employment Se- 
curity. Recommendations have already gone 
out for United States Employment Service 
and affiliated state employment agencies to 
give priority to defense industry orders for 
workers in tight labor areas. This is the 
order of preference: (1) military establish- 
ments, (2) businesses with defense con- 
tracts or serving defense contractors, (3) 
activities which local USES offices decide 
support defense production and (4) agri- 
cultural employers. 

Under this system all orders from em- 
ployers who are entitled to priority will be 
so tagged when filed. Maximum effort will 
be made to persuade applicants voluntarily 
to take jobs with priority employers. 


ESA is new. The Economic Stabilization 
Agency is set up by the President's order 
to guide present voluntary anti-inflationary 
efforts. 


NPA is another agency created by the 
President’s order. The National Produc- 
tion Authority is the key priority-allocation 
agency. It has already been set up in the 
Department of Commerce and has scheduled 
first meetings with industry leaders. Ad- 
ministrator is William Henry Harrison, who 
has been president of the International Tele- 
phone and Telegraph Corporation. NPA 
will be the WPB of the current emergency. 

First regulation issued by NPA, effective 
September 18, limits to a “practicable mini- 
mum working inventory” the quantities of 
various ferrous and nonferrous metals and 
minerals, chemicals, building materials, tex- 
tile materials, rubber materials and forest 
products that can be ordered, received or 
delivered. Only ultimate consumers buying 
for personal or household use are exempt 
from the inventory regulation. Adminis- 
trator Harrison defined “practicable mini- 
mum working inventory” as the “smallest 
quantity of material from which a person 
can reasonably meet his deliveries or supply 
his services on the basis of his currently 
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scheduled method and rate of operation.” 
Outstanding orders should be promptly can- 
celed, reduced or deferred if they exceed 
the minimum under the new regulation. 
Direct loans to contractors that are au- 
thorized by the act will be handled by the 
Reconstruction Finance Corporation. 


What about contracts of employment? 
They cannot be assigned priority. Ac- 
cording to one Senate Committee opinion, 
this will prevent the use of the allocation 
power to direct manpower to particular jobs. 


In getting together in defense production, 
will businesses be in danger of violating 
antitrust laws? 

Not if business hews to the act. Protec- 
tion against such suits is afforded by anti- 
trust exemptions provisions in the statute. 
When requested by the President, businesses 
may enter into voluntary agreements fur- 
thering national defense without fear of 
running afoul of the antitrust laws.—But 
there is much carefully safeguarding pro- 
cedure involved. The exemption of the new 
act differs somewhat from the form in which 
it was cast in the original bill, H. R. 9176. 
By the addition of a subparagraph preceding 
the actual exemption language, the exemp- 
tion is in the final law mode to apply to 
activities carried out at the President’s re- 
quest pursuant to agreements encouraged 
and approved by him for the furtherance of 
the policy of the law. The original bill 
made no reference to previous agreements 
of the law. 


What about rationing for the consumer? 
The general powers of priority and alloca- 

tion given to the President may be used to 

ration consumer goods at the retail level. 


Will the government be able to requisitio 
property? 

Yes. Real property and personal prop- 
erty, equipment, supplies, parts, and the 
materials and facilities required to manufac- 
ture, service or operate equipment, supplies 
or parts—all may be taken. Return of prop- 
erty, recompense and handling of protests 
are provided for. To take property, three 
conditions are necessary: 

(1) The item must be needed for the 
national defense. 

(2) The need must be so great that no 
time can be spent in locating another source. 

(3) The property cannot be secured on fair 
and reasonable terms by any other method. 
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Will prices and wages be frozen? 

No. This is a “stabilization” law. Stabi- 
lization is flexible and does not raise an 
absolute bar to merit increases, incentive 
payments, additional compensation for as- 
suming responsibility, and the like. 


Is it likely that the President will use stabi- 
lization powers? 

The point is open. The President has the 
wage and price powers on a stand-by basis. 
He may use them selectively or all-out, as 
he sees fit. However, wages in an industry 
must be controlled whenever price ceilings 
are placed on any item which-it supplies. 


What specific action will the President take 
in this respect? 

(1) He may try to stabilize prices and 
wages by encouraging voluntary hold-the- 
line action. Here the antitrust exemptions 
in the act could be put in play. 

(2) He may try to stabilize the price and 
wage structures of items which are of real 
importance to the defense effort or to the 
cost of living. When prices are fixed on this 
selective basis, wages also must be stabilized 
whenever wage increases would require lift- 
ing of price ceilings or would unduly bur- 
den price-ceilinged sellers. 

(3) He may fix ceilings, if inflation 
threatens, upon almost any material, service 
or property, including retail sales, and 
stabilize wages for any type of work. If 
price ceilings are placed on enough items so 
as to stabilize a substantial part of all re- 
tail sales which affect the cost of living, then 
wages generally must also be stabilized. 


How will the act cope with “around-the- 
fringe” evasions on wage controls? 

To discourage attempts to devise new 
forms of payment which might not be 
“wages,” the act speaks not only of “wages” 
but also of “wages, salaries, and other com- 
pensation.” Moreover, the definition of 
“wages” indicates that stabilization is to 
extend to all forms of payments, including 
“vacation and holiday payments, night shift 
and other bonuses, incentive payments, year- 
end bonuses, employer contributions to or 
payments of insurance or welfare ‘benefits, 
employer contributions to a pension fund 
or annuity plan, payments in kind, and 
premium overtime payments.” 

How will price ceilings be determined? 

Basically, the standards will be the same 


as those used in World War II. The Presi- 
dent will consider, among other general 


October, 1950 e@ Labor Law Journal 








ee eee 


| 
) 











Omen SAR et 


ee 








factors, the effects of speculation; general 
increases or decreases in production, dis- 
tribution or transportation costs; and gen- 
eral increases or decreases in profits earned 
since the Korean outbreak. Stabilization is 
to be based on the most recent normal mar- 
ket prices, that is, the price structure before 
Korea. Thus, in fixing wages, due consid- 
eration is to be given to the wage rates 
which were truly representative between 
May 24 and June 24, 1950. No wage may 
be stabilized at a rate lower than was paid 
in that May-June’period. Special provisions 
limit the President’s authority to fix prices 
for agricultural commodities. No ceiling for 
an agricultural commodity may be estab- 
lished below the parity price for such com- 
modity or the highest price received by 
producers from May 24 to June 24, which- 
ever is higher. 
Are there exemptions to price controls? 
Yes, notably rent. Price ceilings cannot 
be placed on rent, professional fees, publica- 
tions and their advertising rates, on adver- 
tising media, insurance rates, common 
carriers or other public utilities, and margin 
requirements on any commodity exchange. 
These are exemptions from price, but not from 
wage control. But remember the federal 
Housing and Rent Act still imposes rent 
ceilings for thousands of tenants. 


May there be price-ceiling exemptions that 
do not appear in the act? 

Yes. The President may grant exemp- 
tions from price and wage controls. To do 
this, he must find that the defense effort re- 
quires the exemption (for example, to speed 
up Armed Forces procurement), or that 
control of the item is not necessary to fight 
inflation. 


What penalty and enforcement weapons will 
be used to support price and wage controls? 

Injunctions can forbid violation of price 
or wage regulations. Often in the past, in- 
junctions have required repayment of above- 
ceiling charges. This is the “restitution” 
order which, although its use was not 
spelled out in either the Emergency Price 
Control Act or the Housing and Rent Act, 
has been upheld under both laws. 

Criminal penalties for price or wage vio- 
lations halve the jail term, but double the 
fine provided by the wartime OPA law. 
The new act fixes a maximum penalty of a 
$10,000 fine, plus one year in prison. Termi- 
nation of the act or of its regulations does 
not prevent the government from prosecut- 
ing violators for offenses committed before 
control was lifted. 
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Buyers’ suits for damages are also pro- 
vided for by the act. As under the OPA 
law, a buyer who purchases in the course 
of his trade or business cannot bring one 
of these suits. However, the government 
may bring suit—and also, the government 
may sue whenever an over-charged con- 
sumer has allowed thirty days to go by 
without starting suit. 

Cost disallowance gives the President au- 
thority to fix the extent to which above- 
ceiling wage payments are to be disregarded 
as business costs under other laws—for ex- 
ample (as under the Stabilization Act of 
1942), for federal income tax purposes or in 
determining the costs chargeable to govern- 
ment contracts. 


Can price ceilings be protested? 

Yes. Protests ordinarily are to be filed 
within six months after the price control 
order is issued. The government agency 
must take action on the protest within thirty 
days. When a protest is denied, there is 
still another appeal possible—to the special 
Emergency Court of Appeals. That court, 
which was created by the Emergency Price 
Control Act of World War II, may set aside 
or enjoin the order or regulation protested. 
The Emergency Court and the United 
States Supreme Court have exclusive juris- 
diction to enjoin or set aside protested or- 
ders and to determine their validity. The 
last step in the protest procedure takes the 
objector to the Supreme Court. 


How will wage and price controls be ad- 
ministered ? 

Unlike most of the new control programs, 
the pattern for administering the over-all 
price and wage stabilization is fixed by Con- 
gress in the act itself. If and when the 
President imposes wage and price ceilings, 
he must administer these controls (including 
rationing of consumer goods at the retail 
level) through a new independent agency 
which is to be created specifically for this 
purpose. Moreover, this agency is not to 
delegate the enforcement of price or wage 
control to other agencies. 


How will labor disputes be treated under 
the new act? 

The act recognizes the fact that speed-up 
of defense production calls for fast settle- 
ment of labor disputes. Agencies or pro- 
cedures are not specified, but the President 
is authorized, after consulting with man- 
agement and labor, to fix the policies he 
feels will settle labor disputes which affect 


national defense. To carry out these 
powers, the President can set up boards or 
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commissions (for example, something like 
the War Labor Board). However, Con- 
gress declares its policy of relying on man- 
agement and labor to make all efforts to 
settle their own disputes through collective 
bargaining and mediation and conciliation. 
Also, action taken by the President must be 
in line with Taft-Hartley, the wage-hour 
law and other labor laws now in effect. 


Will contractor loans be guaranteed by the 
government? 

Yes. The President may authorize the 
guaranteeing of loans made to prime con- 
tractors, subcontractors and other persons 
in connection with the performance or 
termination of any contract or operation 
which is needed to speed production and de- 
liveries under government contracts for de- 
fense materials. The guarantee can protect 
the lender against loss of principal or inter- 
est on the loan, discount or advance. 

These guarantees may be given by the 
Army, Navy, Air Force, Department of 
Commerce or any other defense procure- 
ment agency named by the President. How- 
ever, any federal reserve bank designated 
by the President may act for the guarantee- 
ing agency in making these contracts of 
guarantee. The responsibility of banks 
which act as such fiscal agents is limited 
and they are to be repaid for all expenses 
and losses incurred in this work. These ex- 
penses include attorneys’ fees and court costs. 


Will there be direct loans from the govern- 
ment to private business? 

Yes. The President is authorized to make 
provision for loans (including participation 
in, and guarantees of, loans) to private busi- 
ness. Such loans are not subject to any of 
the legal limitations which now apply to 
government loans. The new act imposes 
two limits: the loans will be made only when 
other financing is not available; the total 
amount borrowed cannot exceed $600,000,000 
at any one time. 

The proceeds from these loans will be 
used in financing the replacement of over- 
age plant facilities, in expanding production 
above normal limits or in locations where 
work would ordinarily be held down by 
high costs, and in supporting new develop- 
ments which are needed to offset the deple- 
tion of natural resources 


What purchasing powers will the President 
have? 

The President may purchase materials for 
government use or for resale. He cannot 
buy agricultural commodities except for re- 
sale for industrial uses or for stockpiling 
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Thete is no ceiling on quantity. He may 
buy at higher than prevailing market prices, 
or when loss on resale is expected, when 
such buying is necessary to assure overseas 
supplies or to increase the supply of the 
materials. To administer this program the 
President may use any existing government 
agency or corporation. He may create new 
agencies but not new corporations. 


How will installment buying by consumers 
be controlled? 

The Federal Reserve Board previously 
controlled consumer credit through its 
Regulation W, and will do so similarly this 
time. Under the new act the Board may 
fix minimum down payments on purchases, 
set maximum maturity dates and prescribe 
other limitations. The Board has imposed 
controls over consumer credit effective Sep- 
tember 18. The action requires down pay- 
ments of at least one third, with full 
payment in twenty-one months for the pur- 
chase of automobiles. Most other consume: 
durables must be paid for with fifteen per 
cent down and the remainder within eighteen 
months. 





ABOVE—William Henry Harrison, 58, 
who has been appointed to head the new 
NPA. (See story in this section on the De- 
fense Production Act of 1950.) Mr. Harrison 
comes to his new post from the presidency 
of the International Telephone and Tele- 
graph Company. 
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Will real estate credit be controlled? 

Provisions for the control of conventional 
credit for real estate construction (nongov- 
ernment loans) are new in the act, Only 
new construction (begun after noon on 
August 3, 1950) will be affected. Control 
is with the President rather than with the 
Federal Reserve Board. He may decide 
what types of new construction credit are 
to be regulated and may fix maximum loan 
or credit values, minimum down payments 
and maximum maturities. Criminal penal- 
ties are provided. ‘The act also gives the 
President control over loans for real estate 
that are made, insured or guaranteed by the 
federal government. 


Will controlled businesses have to keep 
records? 

Yes. The President has already ordered 
business and industry to preserve record of 
price and costs for the May-June period. 
This power will last two years after the act 
has terminated. Subpoena powers are sup- 
plied by the act to back up the record- 
keeping provisions, and criminal penalties 
are provided. 


What are the general provisions for the ad- 
ministration of the new act? 

No special agencies are created. Power 
is centered in the President. He can dele- 
gate powers to existing agencies or he may 
set up new ones. However, he cannot 
create any new government corporations. 
He will supervise reserve banks that guar- 
antee government loans to contractors. The 
Federal Reserve Board will control con- 
sumer credit, except real estate. 

If the President decides to impose wage 
and price ceilings, he must set up a new 
independent agency for the purpose. In 
most cases power can be redelegated down 
through a chain of agencies, except for 
special requirements in regard to exemp- 
tions from the antitrust laws. 

The act does not authorize the use of 
dollar-a-year men, but it does permit the 
President to employ without compensation 
persons of outstanding experience or ability. 


When is the act set to terminate? 

June 30, 1951, will mark the end of powers 
that deal with: 

(1) Price and wage stabilization. 

(2) Settlement of labor disputes. 

(3) Control of consumer and real estate 
credit. 

June 30, 1951, will mark the end of powers 
regarding: 

(1) Priorities and allocations. 
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(2) Requisition authority. 

(3) Expansion of productive capacity and 
supply. 

(4) General provisions, such as aid to 
small business and delegation of authority 


Profit-Sharing Retirement Plan 

Zenith Radio Corporation in Chicago has 
established a new profit-sharing retirement 
plan. The company will contribute twenty 
per cent of its profits before taxes after 
deducting a return on investments figured 
at six per cent after federal income taxes, 
or $1,000,000, whichever is greater. 

Covered employees share proportionately 
in the contributions based on total earnings 
up to $6,000 a year. An employee’s credit 
is figured on a “weighted earning” basis, 
which is 100 per cent of his earnings if he 
has worked for less than a year, graduated 
up to 300 per cent if he has worked for 
twenty years or more. In making the dis- 
tribution the total weighted earnings for all 
employees are added together and divided 
into the company’s contribution for the year. 

Retirement age is sixty-five for men and 
sixty for women. Employees who become 
totally and permanently disabled are eli- 
gible to receive the full amount of their 
credits in the plan. After two years of 
service an employee is entitled to twenty 
per cent of his credits if he leaves the 
company prior to normal retirement. This 
increases at a rate of ten per cent a year 
and becomes fully vested after ten years of 
service. A loyalty bonus plan which was in 
effect will be deducted from the company’s 
contribution, and in the future the plan will 
be discontinued, with all the money going 
to the profit-sharing fund. 

A five-member administrative committee 
will be in charge of the plan. Two will be 
hourly payroll employees, one will be a sal- 
aried employee who is not an officer or director 
and two may be appointed from among officers 
and directors of the company. 


All Work and No Anything 


The seven-day week and hours of sixty 
or more a week reduce the efficiency of 
labor and are uneconomical for business. 
This was the conclusion reached in a study 
made by the National Industrial Conference 
Joard. The point is of particular interest 
now, when the nation is preparing stand-by 
measures that would have to be put into 
effect in event of war. 

The prewar standard in the United States 
was a five-day, forty-hour week; in Britain, 
a six-day, forty-eight hour week. For a 
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time, after a longer schedule was adopted, 
output increased. Then, as fatigue set in, 
weekly output fell to levels existing before 
the change or even below them. When 
workers had no control of the speed of the 
work, output increased with the seven-day 
week, but so did spoilage, sickness and 
absenteeism. 

A study in 1947 by the Bureau of Labor 
Statistics showed that the addition of the 
sixth day had no disadvantageous effect on 
output provided daily hours were held to 
eight. Other studies support the conclu- 
sion that the forty-eight hour week is best 
for war production. However, the effect in 
peacetime of lenghtening the workweek 
might be harmful to productivity. The study 
also indicated that, although the forty-eight 
hour week and eight-hour day make for 
maximum efficiency, the forty-hour week 
with the eight-hour day is the best schedule 
for the worker and his efficiency. 


Medics Up to Fifty Now Draftable 


Doctors and dentists and specialists in 
related fields are now subject to the draft 
up to the age of fifty under the Selective 
Service Act. Drafting is to be on a priority 
basis, designed to delay the recall of those 
who saw service in World War II. Other 
groups in this priority include veterinarians, 
optometrists, pharmacists and osteopaths. 


Economic Key to Success 


Ways to keep rearmament moving at full 
pace, curb inflation and at the same time 
strengthen and expand the American economy 
have been proposed by the Committee for 
Economic Development. The CED pro- 
posals point out that the economic “key tc 
success” in rearming the country, helping 
our friends rearm, preventing inflation at 
home and still building up our own economy 
is in imposing sufficient curbs now on ex- 
cessive civilian demand for goods. The 
CED proposes five steps to accomplish this: 

(1) Curtai] government nonmilitary ex- 
penditures to the maximum possible extent, 
and achieve efficiency and coordination in 
military procurement 

(2) Raise taxes so that as the military 
program absorbs production, taxes will 
withdraw income from private hands. 

{3) Conduct a savings program that will 
bring home to the American people their 
opportunity to support the military effort 
by sensible management of their private 
finances. 
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(4) Take advantage of the continuing 
large maturities of federal debt to sell more 
bonds outside the banking system and re- 
duce the supply of money. 

(5) Restrict credit to curtail the demands 
that are mainly financed by credit expan- 
sion—notably the demands for consumers’ 
durable goods, for housing and for business 
plants, equipment and inventories. 


It's an lll Wind... 


Since early July the nation’s unemploy- 
ment has dropped three quarters of a 
million as employers stepped up hiring. A 
new country-wide survey of conditions has 
disclosed that available labor supplies have 
declined and employment has increased in 
a vast majority of the principal metropolitan 
labor market areas since the defense pro- 
gram was initiated. 


Robert C. Goodwin, director of the Bureau 
of Employment Security, reported to Secre- 
tary of Labor Tobin that strong continued 
demands for civilian goods and services and 
to a lesser extent the growing manpower 
needs of the defense program hiked em- 
ployment in midsummer in 130 of the 143 
major metropolitan areas surveyed by state 
employment services. As a result, occu- 
pational shortages have increased, and the 
number of cities with tight or balanced 
labor supplies increased from twelve in May 
to nineteen in July. 

Labor market conditions tightened almost 
on a nation-wide scale although no general 
labor shortage has developed. Unemploy- 
ment declined in ninety-nine major cities as 
well as in smaller cities and communities. As 
a result, the number of areas, including ten 
smaller areas, classified as “E” (twelve per 
cent or more of labor force unemployed) 
declined from twenty-two in June to four- 
teen in July. Forty-three areas were “E” in 
the early part of the year 

Goodwin said that while hiring to meet 
defense production contracts was only be- 
ginning to gather momentum in late July 
and early August, employment rose in al- 
most all phases of business and industry. 
Production schedules for existing contracts 
were speeded up in some areas to clear the way 
for anticipated new contracts. Quite generally 
a rush of consumer buying greeted the 
news of hostilities. In a few areas the 
effect on retail trade was so marked that 
the usual seasonal employment decline was 
allayed or even reversed. In the construc- 
tion industry, already at boom levels, build- 


ers hastened to get work underway. 
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While the available labor supply was cut 
into by these developments, it was at the 
same time augmented by the re-entrance 
into the labor market of women and older 
workers, many in search of defense jobs. This 
was especially true in West Coast centers and 
occurred to a varying degree elsewhere. 
Furthermore, areas where employment op- 
portunities were known or expected to be 
on the rise experienced a considerable in- 
flux of job-seekers. Another result of the 
Korean fighting was the introduction of 
hiring restrictions against draft-age men in 
a considerable number of areas. 


The seasonal upswing in food-processing 
led the substantial gain in factory employ- 
ment. The metal-working industries — an 
important economic indicator—showed a 
strong advance, reversing the downtrend 
of last year. Roughly half a million more 
persons were at work in these industries 
than in July, 1949. Transportation equip- 
ment led this group. 


Plants making autos and trucks accounted 
for the bulk of the rise. Employment in 
aircraft moved upward sharply in Wichita, 
Seattle, Los Angeles and San Diego, and 
shipyards expanded somewhat on _ both 
coasts. Both electrical and nonelectrical ma- 
chinery moved forward. Primary metals 
also reported substantia’ gains. As the 
defense program gains momentum, occupa- 
tional shortages are assuming greater prom- 
inence, although, just now, they are not 
generally impeding production. 

There are growing scarcities of skilled 
labor, particularly in metal-working and 
construction activities and for various types 
of mechanics and repairmen. The increase 
in skilled manpower needs is shown in re- 
cent inventories of job openings in local 
offices of state employment services. On 
August 23, the number of nonagricultural 
openings which could not be filled at the 
local office level nearly doubled between 
June 28 and August 23, rising from 13,306 
to 26,373. The largest needs reported— 
about forty per cent—are for skilled workers. 
Semiskilled openings make up one fourth 
of the nonagricultural total. 

Skilled openings nearly tripled, rising 
from 3,778 in June to 10,637 in the last 
week of August. In the skilled classifica- 
tion, a large number of openings developed 
for all-round machinists and shop setters, 
especially in Ohio, California, Connecticut 
and Illinois. Tool and die makers were 
reported in considerable demand in Michigan. 
Other skilled machine-shop workers, in- 
cluding engine lathe, turret lathe and 
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skilled machine operators are needed, par- 
ticularly in California, Ohio, Michigan, Wis- 
consin and Illinois. Some twenty-two states 
reported unfilled openings for carpenters, 
and shortages of bricklayers were reported 
by a number of others. 

Among the critical occupations, the prin- 
cipal shortages reported were for engineers, 
professional nurses, tool designers, machin- 
ists and tool and die makers. Most of the 
openings for engineers are in the mechanical, 
electrical and aeronautical fields. 

Shortages of skilled construction workers, 
reported by a few areas in May, were al- 
most universal. Most aircraft centers were 
experiencing shortages of skilled workers 
and in one instance the shortage extended 
to semiskilled assemblers. 

Despite the troublesome shortages, which 
had not reached an acute stage in July, 
instances of relaxation in hiring qualifica- 
tions were the exception. Specifications re- 
garding age, sex and experience remained 
rigid, although there were indications that 
some employers were on the threshhold of 
lowering them. Lengthening the work- 
week was resorted to in a good many areas 
and activities. In Seattle, for example, the 
aircraft industry expanded working hours 
sharply, !argely because of shortages of skilled 
labor. In some textile and shoe centers, how- 
ever, longer working hours merely reflected 
the start of a seasonal upswing and a return 
to more normal work schedules. 


High Building Record 


Homebuilders started 141,000 new per- 
manent nonfarm dwelling units during August, 
bringing the total for the first eight months 
of this year to 988,400. The latter figure 
was fifty-four per cent higher than that for 
the same period last year. Although the 
August figure was slightly under that for 
July, it was forty-two per cent above the 
August, 1949 figure. Publicly owned new 
housing starts totaled 17,400 units by the 
end of August, compared with 28,200 for 
the first eight months of 1949. 

Indications are that the number of new 
dwellings for which permits were issued 
in August declined somewhat from July 
levels in the majority of reporting cities. 


CIO Makes Statement 
on Economic Policy 

Among the statements and resolutions 
passed by the CIO Executive Board at a 
meeting in Washington was one on economic 
policy. The statement said in part: 
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“The strength of our country lies in its 
great productive power. Labor has constantly 
championed the need for continual expan- 
sion of this production power. For many 
years, we have fought against the short- 
sighted policies of many big business groups 
which have preached the inevitability of de- 
pression and have sought to contract rather 
than expand our industrial capacity. o 

The statement expressed the basic goals 
of present efforts to be total production, 
priority of military needs, equality of sacri- 
fice, and a strong and healthy civilian economy. 
“The sacrifice of those who enter the armed 
forces and risk their lives for their country 
must be paralleled by the highest degree of 
sacrifice of those who stay at home. a 

Concerning inflation, “Labor insists that 
the Government go all-out to eliminate the 
forces of inflation. Every day of delay 
makes the task harder. The Government 
must achieve price stability at pre-Korean 
levels—now.” 

“Excess Profits Tax. Corporate profits 
after taxes at the present time are accumu- 
lating at the excessive rate of almost $25 
billion per year. The Government should 
enact an adequate excess profits tax which 
would prevent profiteering, help pay our 
increased defense costs and avoid increases 
in the national debt. We cannot wait for 
1951. A real excess profits tax must be 
enacted now. 

“Individual Income Taxes. In reestablish- 
ing the 1945 individual income tax rates, 
increases should be made in brackets above 
the first $2,000 of taxable income. Loop- 
holes which enable the upper income groups 
to escape their fair share of taxation, in- 
cluding the provisions for split returns, 
should be plugged.” 

The statement went on to speak of price 
and wage control. 

As one step in bettering the manpower 
situation that is likely to develop under 


a defense-production economy, the CIO 
said that “travel allowances must be pro- 
vided to enable workers and their families 
to move to essential defense jobs as they 
open. Those workers who are caught in an 
unemployment squeeze because of the im- 
pact of the defense program should be 
eligible for special supplementary unem- 
ployment compensation benefits.” 


Workweek, Weekly Pay Rise 


The average workweek of 12.7 million 
production workers in factories rose to 41.2 
hours in mid-August. It was the highest 
level for August since 1944, 


Responding to increased consumer de- 
mand, industrial output jumped to record 
volume in both number of workers em- 
ployed and number of hours worked. The 
workweek in August last year was more 
than two ful] hours below August this year. 
Hand in hand, weekly earnings in manu- 
facturing industries advanced by $1 to an 
all-time high of $60.28 in mid-August. 


High Employment for Gl's 


More World War II veterans were em- 
ployed in July than in any previous month 
since V-J Day. In that month, they num- 
bered 13,300,000. 

Reports by the Veterans Employment 
Service showed that most veterans were em- 
ployed in nonfarm jobs. Of total veteran 
employment, 12,304,000 were engaged in non- 
agricultural work, while 992,000 had agricul- 
tural jobs. Total veterans unemployed 
numbered 673,000, an increase of 133,000 
over June. The jump was due mostly to an 
increase in the veteran component of the 
civilian labor force due to the ending of 
the school year. 

As of July, one out of every three persons 
in nonagricultural work was a World War II 
male veteran. 





MEASURING THE ECONOMY 


All commodities, wholesale prices (1926 == 100) 


Fx od do 


Currency in circulation, millions of dollars 


September 16, September 10, 


1950 1949 
168.9 153.3 
178.7 161.3 
27,175 27,554 


August,1950 Auaqust, 1949 





Employees in nonagricultural establishments, thou- 
J ’ 


sands Be 7 44,939 42,994 
Average weekly hours per worker all manufacturing 41.2 39.1 
Average weekly earnings all manufacturing $60.28 $54.70 
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~' ECTION 8 (b) (4) (A) of the NLRA— 
7 the so-called secondary boycott ban—con- 
tinues to be one of the most controversial 
parts of a controversial statute. One aspect 
of the controversy concerns the relationship 
between the boycott section and primary 
picketing. The National Labor Relations 
Board takes the position that that section 
does not outlaw primary picketing, even when 
such picketing has incidental secondary boycott 
effects. Another controversial question then 
arises: What is “primary” picketing? On 
this question, there is disagreement between 
the Board and the courts, and even among 
the courts themselves. 

In a recent case the Court of Appeals for 
the District of Columbia stated that picket- 
ing a building construction project on which 
a nonunion subcontractor is working is pri- 
mary action and does not violate Section 
8 (b) (4) (A). The court therefore refused 
to enforce an NLRB order to stop the 
picketing. The Board had labeled the pick- 
eting illegal boycott action, on the ground 
that it was designed to induce employees of 
the contractor and of various subcontractors 
on the project to cease work in order to 
force the contractor to stop doing business 
with the nonunion subcontractor. The court, 
liowever, took the position that the con- 
tractor was not a neutral party to the dis- 
pute because he was responsible for permitting 
nonunion labor on the job site; hence, the 
picketing against the contractor was primary, 
rather than secondary, action. Primary 
picketing, the court concluded, cannot, in 
light of the NLRA’s right-to-strike provision, 
be considered within the boycott ban, even 
though such picketing may have certain 
secondary boycott effects (Denver Building 
and Construction Trades Council v. NLRB, 
18 Lasor Cases § 65,949). 
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In a very similar case last year, the Court 
of Appeals for the Second Circuit held that 
picketing a construction job in order to 
force a contractor to stop doing business 
with a nonunion subcontractor did constitute 
an unlawful boycott under Taft-Hartley 
(IBEW v. NLRB, 17 Lasor Cases { 65,626). 
In that case, however, the subcontractor was 
not working at the site at the time of the 
picketing, so that there was no question as 
to whether the picketing was directed pri- 
marily against the contractor or whether it 
was designed to induce employees of the 
subcontractor to join the union. In the 
Denver case, the nonunion men were actu- 
ally on the job at the time the project was 
picketed, although the court, in deciding the 
case, held that the picketing was privileged 
regardless of the union’s purpose in setting 
up the picket line. In the JBEW case, the 
union has asked the Supreme Court to rule 
on the question. 

One of the first cases in which the 
secondary boycott provisions of the Taft- 
Hartley Act were invoked reached what 
may be its final phase when the Court of 
Appeals for the Tenth Circuit granted judi- 
cial enforcement of a Board order directing 
the United Brotherhood of Carpenters & 
Joiners of America, District Council of 
Kansas City, Missouri, to cease and desist 
from picketing and blacklisting—in aid of 
its strike against the Wadsworth Building 
Company—a building contractor, Klassen 
& Hodgson, Inc., which had bought some 
prefabricated homes from that company. 
The union had picketed the site at which 
the homes were erected by the contractor 
and had put the contractor’s name on a “we 
do not patronize” list in order to bring about 
the cessation of any business dealings be- 
tween the contractor— which itself was not 
engaged in any labor dispute with its em- 
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ployees or with the union—and the strike- 
bound Wadsworth Building Company. The 
picketing and blacklisting were secondary, 
rather than primary action, the court held 
(NLRB v. United Brotherhood of Carpenters 
and Joiners, 18 LaBor Cases § 65,936). 


ARREST OF STRIKERS... An em- 
ployer who swore out warrants for the 
arrest of forty-eight strikers on a charge 
of unlawful assembly violated the NLRA, 
the Board has decided, in view of the fact 
that some of the forty-eight were not 
present at the scene of the allegedly un- 
lawful assembly. The strikers, members 
of the Warehouse and Distribution Work- 
ers Union, International Longshoremen’s 
and Warehousemen’s Union (CIO), 
formed a blockade on a spur railroad track 
leading into the plant of their employer. 
Two switch-engine engineers who had in- 
structions to pick up boxcars at a loading 
platform refused to cross the picket line. 
A police officer of the city came to the 
scene and ordered the strikers to disperse, 
which they refused to do. Company offi- 
cials then ordered their supervisors to 
make a list of names of the men so or- 
dered to disperse. Later in the day the 
officials went to the office of the justice of 
the peace and signed affidavits charging 
that the men listed by the supervisors 
were guilty of unlawful assembly. The 
men were subsequently arrested and 
posted bond, but no trials were ever held. 
The evidence indicated that some of those 
listed were not actually present at the 
time the order to disperse was given. 
Under the law of the State of IIlinois, 
where the strike took place, a person is 
engaged in unlawful assembly only after 
being ordered to disperse by a public offi- 
cer and failing to do so. The officials 
admitted that they had relied on the lists 
when signing their affidavits and did not 
know personally whether all forty-eight 
were actually there. The Board concluded 
that the employer acted in bad faith, that 
its main object was to interfere with and 
restrain the employees in the conduct of 
their strike activity, and that the careless 
or deliberate causing of arrest of the 
strikers who were not guilty of unlawful 
assembly was violative of Section 8 (a) (1) 
of the act (W. T. Rawleigh Company, 90 
NLRB, No. 271). 


CONSUMER BOYCOTT UPHELD ... 
A union’s action in continuing a consumer 
boycott after certification of a rival union 
was not unlawful, the NI-RB held, since 
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the final objective of the boycott was re 
instatement of certain workers who had 
participated in it. Originally, the boycott 
was undertaken to compel the employer 
to recognize the union as bargaining rep- 
resentative of the employees. It was there- 
fore a protected concerted activity, and it 
did not lose its protected status by reason 
of the fact that it was carried on while a 
rival union’s representation petition was 
pending before the NLRB. Hence, sus- 
pension of employees for their part in the 
boycott was unlawful. Continuation of the 
boycott after the rival union’s certification 
was justifiable, the Board held, because 
prior to the certification the umton had aban- 
doned its original objective of recognition 
and demanded instead the reinstatement 
of the illegally discharged workers (The 
Hoover Company, 90 NLRB, No. 201). 


APPEAL TO RESPECT PICKET 


LINES .. . Consistent with its theory 
that unions’ appeals to respect picket lines 
are outside the scope of Taft-Hartley’s 
secondary boycott ban, the NLRB has 
freed a striking union of charges that it 
committed an unfair labor practice by 
“inducing and encouraging” employees of 
newspaper publishers and distributors to 
refuse to deliver newspapers to stands 
owned by the struck company. The “in- 
ducing and encouraging” had been accom- 
plished by picketing some of the newsstands 
and by visiting, at their places of business, 
publishers’ and distributors’ employees, 
who were members of the same union. In 
freeing the union of boycott charges, 
the Board relied solely on the fact that the 
union had urged work stoppages at the 
premises of the struck employer only, and 
not in the plants or on the premises of 
other employers. Such action, the Board 
holds, is “primary” and is not outlawed 
by T-H’s boycott provisions. By relying 
on that doctrine, the Board was able to 
avoid any necessity of interpreting the 
proviso to T-H’s boycott ban. The pro- 
viso, which protects certain refusals to 
cross picket lines, had been interpreted by 
the trial examiner as protecting union, rather 
than individual, action. The Board, however, 
declined to construe the proviso, saying that 
it was “unnecessary” to do so (/nterborough 


News Company, 90 NLRB, No. 297). 


UNION LIABLE TO EXPELLED 


MEMBER ... The president of a local 
who lost his employment as a result of 
his expulsion from an international union 
of glass bottle blowers was awarded damages 
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from the union amounting to over $16,000, 
and the union was ordered to reinstate 
him to membership. The union had failed 
to grant him a fair hearing on the matter 
of his expulsion, since it barred him from 
the national convention, which was the 
final union tribunal. The damages included 
wages lost by reason of the expulsion, as 
well as compensation for mental suffering, 
humiliation and loss of health caused by 
the expulsion (Cason v. Glass Bottle Blow- 
ers Association, 18 Lagpor Cases { 65,930 
(Calif. Dist. Ct. of App.)). 


DISCHARGES FOR UNIONISM . 

One of the most effective means of pro- 
tecting the right to organize is to outlaw 
discharges based on union membership or 
activities. Both the Wagner Act and the 
Taft-Hartley Act condemn such discrimina- 
tion, and the National Labor Relations 
Board rules on numerous cases in which 
employers are accused of discriminatory 
discharge. Here are some of the latest 
rulings: 
\n employer was guilty of discrimination 
in discharging a union sympathizer, al- 
legedly for disregarding a “no smoking” 
rule, where the rule was rarely enforced 
and where the employee was never told that 
smoking in the warehouse would result in his 
discharge (State Center Warehouse & Cold 
Storage Company, 90 NLRB, No. 300). 


The discharge of a punch-press operator 
who was appointed spokesman for fellow- 
workers seeking a wage increase was dis- 
criminatory where the evidence of her 
alleged low production record was insub- 
stantial (Smith Victory Corporation, 90 
NLRB, No. 283). 

In a third case, six employees who were 
union officers or stewards had been fired 
on the day the union’s contract with the 
employer terminated. The employer’s con- 
tention that the discharges were for “un- 
satisfactory” work was not substantiated 
by the evidence, since none of the dis- 
charges had been sought by the foremen 
who actually supervised the work of these 
employees. The employer was found to have 
discriminatorily discharged them (Pratt, 
Read & Company, Inc., 90 NLRB, No. 198). 


JOB RIGHTS OF PROSPECTIVE 
VETS . .. To furnish to persons enter- 
ing the armed forces information about 
their re-employment rights, the Bureau of 
Veterans’ Reemployment Rights has ex- 
panded its volunteer organization to four 
thousand local committeemen. The job 
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security protection offered by the Selec- 
tive Service Acts, in addition to giving 
reinstatement rights to former jobs, also 
extends to other job benefits, such as va- 
cations, promotions, wage increases and 
seniority rights. Some persons now enter- 
ing the armed forces do not have job- 
rights protection under the existing statutes, 
according to Secretary of Labor Tobin. 
For example, persons who enlist for four 
years are not now covered, nor are those who 
enlist for the second time after June, 1948. 


UNION PENALTIES AGAINST MEM- 


BERS ... The owners of a radio sta- 
tion were denied an injunction to restrain 
a musicians’ union from invoking or 
threatening to invoke penalties against 
members who were employees of the sta- 
tion. The union members, a musical team, 
had violated union bylaws by signing con- 
tracts with the station before depositing 
transfer cards with the local union. Rather 
than imperil their union status, they aban- 
boned their contracts with the station. 
The court ruled that unions have the right 
to enforce agreements with members, even 
though indirect injury to third persons 
results (Radio Station KFH Company v. 
Musicians Association, Local No. 297, 18 
Lapor Cases § 65,937 (Kan. Sup. Ct.)). 


CLOAK AND DAGGER TACTICS... 


Espionage and surveillance will probably 
always be necessary and useful tools of a 
country’s international diplomatic forces. 
But in the industrial area, espionage and 
surveillance of union activities by an em- 
ployer have long been out of place. The 
use of spies, informers or any type of 
undercover agent by an employer to keep 
himself informed of union activities is a 
violation of Section & (a) (1) of the 
NLRA. Closely related to industrial 
espionage and surveillance is management- 
prompted interrogation of employees. The 
NLRB has had two recent opportunities 
to rule on charges of illegal surveillance 
and employee interrogation: 

A newspaper was found to be guilty of 
unlawful surveillance when its representa- 
tive asked an editorial writer, a member 
of the union, for a full report of union 
meetings and activities which he had spied 
upon for the newspaper’s benefit. The 
newspaper's use of employment applica- 
tion forms which inquired into the union 
affiliations of employees was also unlawful 
(Post Printing and Publishing Company, 90 
NI.RB, No. 235). 
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A company was guilty of surveillance when 
its manager and supervisors stood on the 
sidewalk in front of the hall where union 
meetings were taking place. The company 
also violated the NLRA when its supervisors 
questioned employees as to their union mem- 
bership and their opinions of the union 
(Pure Oil Company, 90 NLRB, No. 215). 


SOLICITATION OF STRIKERS... 
The individual solicitation of strikers to 
return to work and the offering of in- 
creased wages to abandon the strike were 
unlawiul, even though the Board conceded 
that the employer had no duty to bargain 
with the strikers because their union had 
not complied with the filing requirements 
of the NLRA. The solicitations constituted 
an “integral part of a pattern of illegal op- 
position to the purpose of the Act, as 
evinced by the employer’s entire course of 
conduct” (W. T. Rawleigh Company, 90 
NLRB, No. 271). 


COURT ORDER AGAINST UNION 
ACTIVITIES .. . Seeking a court order 
against lawful union activities violates the 
Taft-Hartley Act, the NLRB has ruled. The 
Board ordered an employer to ask with- 
drawal or modification of a state court 
injunction preventing employees from 
holding union meetings in a company- 
owned town without the company’s con- 
sent. Because the company’s ground was 
the only feasible place for holding a union 
meeting, the Board said, the company’s 
action in seeking the injunction interfered 
with employees’ legal right to organize. 
The court action had been brought “in 
bad faith,” the Board declared, because it 
was motivated by a desire to prevent em- 
ployees from exercising their rights under 
the act rather than for the purpose of pro- 
tecting company property. NLRB Chair- 
man Herzog dissented from the ruling 
that it was an unfair labor practice for the 
employer to have sought the injunction. 
Mr. Herzog said that the Board ought to 
recognize “the traditional right of all to 
bring their contentions to the attention of 
a judicial forum” (W. T. Carter and 
Brother, 90 NLRB, No. 257). 


STRANGER PICKETING ... Picketing 
by nonemployees was the subject of liti- 
gation in several state courts last month. 
In two Pennsylvania cases stranger pick- 
eting was restrained. In one case an out- 
side union was restrained from peacefully 
picketing a diner because its purpose was 
to force the employer to coerce his em- 
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ployees into joining the union. Since that 
was an unlawful objective, the union could 
not claim the constitutional protection of free 
speech (Handley v. Bartenders, Hotel and 
Restaurant Employees Union, Local 154, 18 
Lasor CAsEs § 65,938 (Pa. Com. Pls. Ct.) ). 
In a second Pennsylvania case, a hotel 
operator was granted injunctive relief 
against a union which was picketing his 
hotel in order to compel him to sign a 
closed-shop agreement. The employees of 
the hotel were not members of the union 
and apparently did not wish to join. Be- 
cause the picketing had the illegal purpose 
of interfering with the rights of employees 
to refuse to join a union, as guaranteed 
by the Pennsylvania Labor Relations Act, 
and of forcing the employer to interfere 
with those rights, it was enjoined (Ange- 
lucct v. Hotel and Restaurant [:mployees 
and Bartenders International Union, 18 
Lapor Cases § 65,947 (Pa. Com. Pls. Ct)). 
In Ohio, on the other hand, an employer 
was denied an injunction against picketing 
by a union which did not claim to repre- 
sent his employees. A single picket was 
publicizing the claim that the employer 
was unfair to the local electricians’ union 
by refusing to hire union labor and by 
paying subunion wages. The employer’s 
employees had refused to join the union. 
The court held that the controversy was 
a labor dispute and that the picketing was 
constitutionally protected free speech. 
The fact that the owner of the building 
being constructed suffered from the re- 
fusal of other workers to cross the picket 
line did not justify the issuance of an injunc- 
tion (Dummermuth v. Hykes, 18 Lapor 
Cases § 65,921 (Ohio Com. Pls. Ct.)). 
In a pair of New York picketing cases 
where there was no dispute between em- 
ployer and employee, limitations govern- 
ing the manner of picketing were laid 
down. In one case, the self-employed 
owners of a moving picture theater who 
operated it without any employees were 
granted a temporary injunction limiting 
the picketing of their theater by a moving 
picture projectionists’ union. The union 
was seeking to compel the theater owners 
to hire union projectionists. The tempo- 
rary injunction limited the union to the 
use of one picket with a single sign and 
ordered it to refrain from threats and 
intimidation (Bellisarto v. Lackey, 18 LaBor 
Cases ¥ 65,928 (N. Y. Sup. Ct.)). 
Similar relief was granted in the second 
case. Pending a hearing on an employer's 
petition for permanent injunctive relief, a 
union was temporarily restrained from 
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using more than one picket or any placard 
other than one simply stating the nature 
of the dispute. The union was picketing 
because the employer's cigarette machine 
was not serviced by union members 
(Waldman v. Goolst, 18 Lapor Cases 
q 65,946 (N. Y. Sup. Ct.)). 


UNION AID TO EMPLOYER'S COM- 
PETITOR ... An employer was not 
relieved of his duty to bargain with a 
union by reason of the fact that that union 
had furnished to the employer’s competitors 
a list of the employer’s customers “which 
might be solicited,” since the employer had 
not objected to the letter at the time it 
was sent (Superior Engraving Company v. 
NLRB, 18 LaBor Cases § 65,943 (CA-7) ). 


INTERFERENCE WITH ORGANIZ- 
ING RIGHTS ... One of the most com- 
mon charges made by unions against 
employers is that of interfering with em- 
ployees’ right to join a union. Under Sec- 
tion 8 (a) (1) of the National Labor 
Relations Act, interference, restraint or 
coercion by an employer is an unfair labor 
practice. A wide variety of acts may be 
held unlawful under that section, as illus- 
trated by the following cases: 


The NLRB held one employer guilty of 
interference when it found that his man- 
ager collected blank union authorization 
cards from some employees for the pur- 
pose of demonstrating to another em- 
ployee, who was about to be discharged 
on account of his union activities, that his 
organizational efforts had been wasted 
(McConica Motors, 90 NLRB, No. 202). 


Another employer, who had just been ad- 
vised that a union represented a majority 
of his workers, called them together, sug- 
gested the formation of an inside union, 
granted a large wage increase and then 
circulated petitions on which the employees 
were to signify their withdrawal from the 
union. He was found guilty of interference 
and of refusal to bargain (Long-Lewis 
Hardware Company, 90 NLRB, No. 205). 


Illegal interference was again detected 
when the management of a group of inte- 
grated garment manufacturers shut down 
one of its three plants shortly after the 
organizing union at the plant in question 
notified the company that it represented a 
majority of employees. The timing of the 
shutdown, plus the fact that most of the 
work of that plant was allocated to non- 
unionized family-controlled ‘contractors, 
indicated an unlawful motive for the clos- 
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ing: defeat of the union's attempt to 
organize the plant (Somerset Classics, Inc., 
90 NLRB, No. 216). 


VACATION RIGHTS OF VETS ...A 


re-employed veteran was not entitled to 
two weeks’ vacation, since he failed to 
meet the requirements set out in the con- 
trolling union contract. The contract made 
the vacation contingent upon the comple- 
tion of certain actual work. The Selective 
Training and Service Act did not relieve 
the veteran from the necessity of meeting 
that requirement as fully as any other 
employee who had been on leave of ab- 
sence (Monticue v. Baltimore and Ohio 
Railroad Company, 18 Lanor Cases § 65,926 
(DC Ohio)). 


UE v. IVE ... The UE—IUVE dispute 


was being aired in still another court this 
month. Westinghouse Electric Corpora- 
tion filed a complaint in a federal court 
to determine conflicting claims to a check- 
off fund in its possession, and paid ap- 
proximately $270,000 into court to cover 
the claims. The fund represented union 
dues checked off by Westinghouse at seven- 
teen different plants pursuant to a con- 
tract made with the UE before its expulsion 
from the CIO. The court upheld the right 
of Westinghouse to bring the action, since 
twenty-nine different UE and IUE locals, 
residents of several states, were claiming 
portions of the fund, and the UE itself 
was claiming the entire sum (Westinghouse 
Electric Corporation v. United Electrical 
Radio & Machine Workers, 18 LAsor Cases 
7 65,948 (DC Pa.)). 


“COMMERCE” AND THE NLRA... 


“Interstate commerce” and activities “af- 
fecting commerce,” two terms all-important 
in determining the coverage of the Na- 
tional Labor Relations Act, are expressions 
whose meanings will probably never be- 
come so definite as to be incapable of 
varying interpretations. Only on a case- 
by-case basis, as the courts and the NLRB 
interpret the act, can any general rules be 
formulated. In several recent cases, the courts 
and the Board have been called upon to 
interpret the terms “interstate commerce” 
or “affecting commerce” in order to decide 
whether or not the NLRB had power to 
act in the particular case involved: 

According to the Court of Appeals for 
the Tenth Circuit, a company which operates 
several branch plants is not subject to the 
provisions of the NLRA with respect to 
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an independently operated branch which 
is engaged in business solely within one 
state and has no direct effect upon inter- 
state commerce. Under the circumstances, 
the activities of the branch plant did not 
affect interstate commerce other than in- 
directly and remotely, the court concluded 
(NLRB v. Shawnee Milling Company, 18 
Lapor Cases § 65,922). 

A bakery which caused materials valued 
at $650,000 to move interstate had suffi- 
cient impact upon interstate commerce for 
the Board to act on its case (McGough 
Bakeries Corporation, 90 NLRB, No. 272). 


A construction company building a dam 
for the United States Government and 
purchasing a substantial percentage of its 
materials outside of the state was engaged 
in interstate commerce (W. K. Mcllyar 
Construction Company, 90 NLRB, No. 274). 


A Frigidaire dealer in the Detroit area 
who sold, installed, repaired and serviced 
Frigidaire appliances and equipment was 
doing business in interstate commerce, 
since a considerable amount of its busi- 
ness resulted from the servicing of equip- 
ment sold under the Frigidaire one-year 
warranty, which the Board considered to 
be an integral part of the Frigidaire’s 
interstate operations (Refrigeration Serv- 
ice, Inc., 90 NLRB, No. 286). 

The Board did not act on a case involving 
a large drug store chain whose entire 
sales were made within the state, even 
though about $8,000,000 worth of its pur- 
chases came from outside the state (Hook 
Drugs, Inc., 90 NLRB, No. 294). 


The Board also refused to act in a case 
involving a taxicab company operating in 
Los Angeles and making nine per cent of 
its trips to,and from terminals used by 
interstate railroad, airplane and bus lines 
but making no trips outside the state 
(Yellow Cab Company of California, 90 
NLRB, No. 266). 


VOID NRAB AWARD ... Railroad por- 


ters were granted permanent injunctive 
relief against the enforcement of a Na- 
tional Railroad Adjustment Board award 
which would have transferred some of 
their traditional duties to brakemen. The 
board’s award was void because the porters 
had been given no notice of the proceedings 
in which it was issued. Its enforcement 
would have deprived the porters of em- 


ployment and seniority rights and of certain 
retirement benefits (Hunter v. Atchison, 
Topeka and Santa Fe Railway Company, 18 
Lasor Cases § 65,940 (DC IIL)). 


ARBITRATION IN PUBLIC UTILI- 


TIES ...A telephone company which 
had been a party to arbitration proceed- 
ings under the New Jersey Public Utili- 
ties Labor Disputes Act was denied leave 
to take additional testimony after the 
arbitrators had awarded a wage increase. 
On a motion to interrogate the arbitrators, 
the courts stated that to permit attempts 
to probe the mental processes of members 
of administrative bodies would destroy 
the finality of their determinations and 
discourage able men from serving as ad- 
ministrators. In a second decision, which 
affirmed the arbitrators’ award, the same 
court upheld the constitutionality of the 
New Jersey statute which prohibits strikes 
and provides for compulsory arbitration 
of labor disputes in public utilities. The 
statute was held to specify reasonable and 
adequate standards for the guidance of 
the arbitrators and not to conflict with 
federal authority {New Jersey Bell Tele- 
phone Company ué Communications Workers 
of America, 18 Lasor Cases § 65,934, 65,935 
(N. J. Super. Ct., App. Div.)). 


RENEWAL OF UNION-SECURITY 


CONTRACTS... The renewal of a col- 
lective bargaining contract which had been 
entered into before the 1947 enactment 
of the Labor Management Relations Act 
was subject to the requirement of NLRB 
authorization for wunion-security agree- 
ments, even though the employer and the 
union had been automatically renewing 
the agreement from year to year without 
taking any affirmative action (Acme-Evans 
Company, Inc., 90 NLRB, No. 293). 


VOTING ELIGIBILITY DATE SET 


BACK . .. In determining the eligibility 
of voters in a representation election among 
crewmen of a steamship line, the NLRB 
set the date of eligibility back six months 
to a time when the two competing locals 
were represented on an equal basis and 
when the parent organization had not yet 
awarded all the work to-one of the locals 
(Puerto Rico Steamship Association, 90 
NLRB, No. 255). 
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Korea gave us a taste of total war. We were totally unprepared.—Pathfinder. 
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Wage Controls in Vanguard 


Leading the wage-hour legal news parade 
this month is the President’s newly conferred 
power to stabilize wages during the next 
nine months—power granted him by the 
Defense Production Act of 1950. Because 
the act is discussed extensively in “The 
Economy,” we'll merely highlight the major 
wage provisions. 

The President’s authority to control wages 
is inextricably tied in with price controls. 
He may control prices on a selective basis 
or generally, whichever he deems fit, but 
any time he puts a lid on the price of an 
item supplied by an industry, he must at 
the same time stabilize wages in that industry. 


Wages will not be frozen under this legis- 
lation as they were during World War II. 
The President has been given power only to 
stabilize wages, salaries and other compen- 
sation. He can prohibit wage increases only 
if they “would require an increase in the 
price ceiling or impose hardships or inequi- 
ties on sellers operating under the price ceil- 
ing.” And he may not reduce wages below 
the amount paid during the period from 
May 24 through June 24 of this year. 


By executive order, the President has 
created the Economic Stabilization Agency 
and a subsidiary, the Wage Stabilization 
Board, for the purpose of developing and 
carrying out wage stabilization policies in 
accordance with the statute’s directives. The 
agency will be headed by an Administrator; 
the board will be composed of nine mem- 
bers to be appointed by the President, three 
each to represent the public, labor and in- 
dustry, the chairman to be one of the public 
members.—Executive Order 10161, Septem- 
ber 9, 1950. 


Wages . . . Hours 


Another Presidential order requires the 
preservation of business records. Persons 
who sold or delivered goods or services 
or offered them for sale or delivery dur- 
ing the period from May 24, 1950, to June 
24, 1950, must preserve all records relat- 
ing to “prices received or asked for such 
goods or services” and to “labor, material, 
acquisition, and other costs incurred in con- 
nection with such goods or services.” — 


Executive Order 10160, September 9, 1950. 


It should be noted particularly that among 
the records that must be preserved by virtue 
of the President’s order are all those for 
prices asked. This is a record-keeping man- 
date that goes far beyond the usual state 
and federal requirements, Apparently, it 
means that all records concerning quota- 
tions must be retained—whether price lists, 
catalogues or letters. Such business data 
is ordinarily thought of as advertising or 
correspondence, subject to disposal at the 
firm’s option. 

The President hasn’t said how long these 
records must be preserved, so hang on to 
them until he gives word that they may be 
destroyed. 

Another observation with respect to the 
President’s order is worthy of mention. 
The Defense Production Act specifies that 
“any rule, regulation, or order . . . issued 
under authority of this Act shall be accom- 
panied by a statement that in the formula- 
tion thereof there has been consultation with 
industry representatives, including trade 
association representatives, and that consid- 
eration has been given to their recommenda- 
tions, or that special circumstances have 
rendered such consultation impracticable or 
contrary to the interest of the national de- 
fense.”” It seems that the legislators wanted 
industry to have a say-so as to regulations 
and orders issued under this law, and that 
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evidence of such was to be incorporated into 
a companion statement. No such statement 
accompanied this Presidential record-preserv- 
ing order. 


Blacklisting Government Contractors 


Defense production has stepped up over- 
time work, as evidenced by a regional wage- 
hour survey. Mr. Arthur J. White, regional 
director, finds that more overtime was 
worked by plants in New York and New 
Jersey during the month of July than in 
any month since 1948. He offers this per- 
tinent reminder to employers going on over- 
time schedules: “Under the Public Contracts 
Act—applying to government contracts for 
more than $10,000—time and one-half must 
be paid for all work after 8 hours in any one 
day or after 40 hours in any one week, 
whichever will give the worker most pay.” 


Mr. White further points out that for 
failure to pay workers overtime in accord- 
ance with this statutory prescription, a gov- 
ernment contractor may be blacklisted for 
- three years, i.e., declared ineligible to receive 
government contracts for three years. This 
is a stiff penalty, especially in view of the 
now lush government contract pickings. 
Common sense dictates payroll practices which 
allow plenty of room for this snag —W-H 
Release 1IR-NY-665(NY), August 4, 1950. 


Fruit Dehydrating Exempt from FLSA 


Farmers who grew apricots leased a de- 
hydrator in the vicinity of their orchards to 
handle the washing, cutting, pitting, treating 
with sulphur dioxide and drying of the fruit. 
They asked Administrator McComb to give 
his opinion on whether the dehydrator workers 
would be exempt from the wage-and-hour 
provisions of the Fair Labor Standards Act. 
Here, in effect, is his answer: 


The employees will be exempt the year 
round from both the minimum-wage and 
overtime-pay requirements by reason of Sec- 
tion 13 (a) (10), the section exempting 
workers who dry agricultural commodities 
in the area of production. However, the 
drying must be performed “for market,” 
and administrative regulations defining the 
“area of production” must be satisfied (the 
area is circumscribed by mileage and popu- 
lation tests). The exemption contained in 
Section 13 (a) (6) for agricultural workers 
is inapplicable because the activities taking 
place in the dehydrator come within neither 
the primary nor secondary meaning of 
“agriculture.” 
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Preparing apricots for drying and the 
actual drying of them, if a continuation of 
operations starting with the fresh fruit, con- 
stitute “first processing” within the meaning 
of the exemptions contained in Sections 
7 (b) (3) and 7 (c) of the FLSA. The first 
processing of perishable or seasonable fresh 
fruits is an industry of a seasonal nature 
coming within the scope of Section 7 (b) (3). 
Section 7 (c) exempts employees in a place 
of employment where their employer is en- 
gaged in the first processing, in the area of 
production, of perishable or seasonal fresh 
fruits. These two exemptions are limited 
to a relaxation of the overtime-pay require- 
ments for a period of fourteen workweeks 
in a calendar year, and for hours of not 
more than twelve daily or fifty-six weekly. 
However, if both exemptions are available, 
the farmers may take advantage of both, 
says the Administrator—W-H Opinion Letter, 
July 31, 1950. . 


Wages in Surgical Instruments 
and Paint Industries 


Insofar as government contracts are con- 
cerned, minimum wages of seventy-five cents 
an hour are presently in effect in the surgical 
instruments and apparatus industry and in 
the paint and varnish industry. But these 
minimums may be raised in the near future, 
depending upon the outcome of hearings 
held in Washington during September. 

Surgical instruments industry.—Adminis- 
trator McComb announced that a hearing 
was scheduled on September 27 to consider 
raising minimum wages in the surgical in- 
struments and apparatus industry because 
a survey of selected manufacturing estab- 
lishments, as of April, 1950, made under the 
direction of an economist engaged by the 
Manufacturers Surgical Trade Association, 
“shows clearly that the 75-cent rate now in 
effect does not reflect the prevailing mini- 
mum wages in the industry.” (The Walsh- 
Healey Act—the guiding wage-hour law for 
government contractors—empowers the Secre- 
tary of Labor to establish minimum-wage 
structures on the basis of “prevailing mini- 
mum wages” in the industry.)—W-H Release 
PR-282, September 2, 1950. 

Paint and varnish industry.—Upping the 
minimum wage in the paint and varnish 
industry was the subject of a public hearing 
on September 14. This hearing originated 
as the result of a survey made by the Bureau 
of Labor Statistics as of April, 1950. It also 
showed that the seventy-five cent rate was not 
the prevailing minimum wage in the industry. 
—W’-H Release PR-275, August 19, 1950. 


October, 1950 @ Labor Law Journal 











[. = = = ¢§¢ THR e 


li 





Wage-Hour Violations High 
in New York Region 


Violations of the federal wage and hour 
requisites were high in New York and New 
Jersey during the month of August, accord- 
ing to the regional director. One hundred 
thirty-two employees registered complaints 
that they were not paid the wages to which 
they were entitled. Of the 132 complaints, 
sixty-three were for failure to pay the seventy- 
five cent minimum wage; the balance, for 
failure to pay overtime and for other causes. 


As a result of investigations made during 
the month, 167 New York employers agreed 
to pay back wages of $43,796 to 865 em- 
ployees.—W-H Release I1R-NY-669(NY). 


Another Hazardous Occupation 
Foreclosed to Children 


By reason of another hazardous-occupa- 
tions order issued by the Secretary of Labor, 
children under eighteen years of age, who 
come within the scope of the federal wage- 
hour law, may not engage in work involv- 
ing the operation of power-driven metal 
forming, punching and shearing machines. 
This order—the eighth denoting occupations 
hazardous to children — becomes effective 
the thirtieth of this month—W-H Release 
PR-281, August 30, 1950. 


An amendment to the seventh hazardous 
occupations order, the order relating to the 
operation of power-driven hoisting apparatus, 
now prohibits the employment of children 
under eighteen in work involving riding on 
a manlift—W-H Release PR-281, August 
30, 1950. 


A proposed order making it unlawful to 
employ children in mining, other than coal 
(coal mining is already a forbidden occupa- 
tion), will be considered in a public hearing 
opening in Washington, D. C., on October 11 
in Room 1214 of the Department of Labor 
Building. Specifically, the proposed order 
covers metal mines, nonmetal mines, ore- 
dressing plants, quarries, clay pits and clay 
mines and sand and gravel operations. In 
announcing the hearing, Secretary Tobin 
cited “the high percentage of serious injur- 
ies and permanent disabilities as well as 
fatalities occurring in the mining industry.” 
Persons intending to appear at the hearing 
should notify the Secretary at least five days 
in advance. Those unable to appear may 
submit written comments or briefs up to the 
day the hearing begins.—Bureau of Labor 
Standards Release No. 520, August 30, 1950. 


Wages . . . Hours 





Rice Drying a Seasonal Industry 


The artificial drying of rough southern 
rice prior to storage is a seasonal industry. 
So rules the Wage-Hour Administrator. 
This ruling opens to employers engaged in 
such operations a fourteen-weeks-per-year 
overtime-pay exemption under the Fair 
Labor Standards Act. 

In 1940, when the Administrator first 
classed the storing of rice as an exempt 
activity, he didn’t include artificial drying 
as one of the operations. There was no 
need to do so because at that time rice 
was dried in shocks in the field and not 
threshed until the moisture content was low 
enough to permit safe storage. Binders and 
stationary threshers were used in those 
days. Now, rice is harvested by the direct- 
combine-drier method, leaving it with a 
relatively high moisture content that must 
be dried out artificially before storage. 

Granting of the seasonal-industry exemp- 
tion means that for a period of fourteen 
weeks in a year, employers in the rice dry- 
ing and storage industry may ignore the 
overtime-pay directives of the FLSA up to 
twelve hours a day or fifty-six hours a week. 
Employees may not be worked longer than 
these daily and weekly hours at straight- 
time rates—W-H Release PR-278, August 
23, 1950. 


FLSA Coverage of Workers 
in ‘Area of Production" 


Employees who work on products in the 
“area of production” are the subject of two 
federal wage-hour law exemptions. Those 
so employed “in the first processing ; 
of any agricultural or horticultural com- 
modity during seasonal operations” are ex- 
empt from the overtime-pay mandates for 
a period of fourteen weeks during a year. 
Those engaged “in handling, packing, stor- 
ing, ginning, compressing, pasteurizing, dry- 
ing, preparing in their raw or natural state, 
Or canning of agricultural or horticultural 
commodities for market, or in making cheese 
or butter or other dairy products” are exempt 
the year round from both the minimum-wage 
and overtime-pay requirements of the law. 


The difficulty encountered in trying to 
apply these two exemptions centers around 
what is meant by the “area of production.” 
Congress delegated to the Administrator the 
task of defining this term. Administrator 
McComb hasn’t found the task an easy one. 
In a speech reported in the March issue of 
the JourNat he said: “Congress intended to 
grant these exemptions to some employers 
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and to deny them to other employers and 
employees doing exactly the same kind of 
work in the same kind of business.” More 
recently he informed Secretary of Labor 
Tobin that “the ‘area of production’ prob- 
lem has been one of the most difficult in 
administration of the Act.” 

The United States Supreme Court, in de- 
ciding Addison v. Holly Hill Fruit Products, 
Inc., 8 LABor CASsEs ¥ 51,181, stated that Con- 
gress had in mind differences between “rural 
communities and urban centers.” The Court 
directed the Administrator to define the term 
on the basis of “delimitation of territory in 
relation to the complicated economic factors 
that operate between agricultural labor con- 
ditions and the labor market of enterprises 
concerned with agricultural commodities and 
more or less near their production.” 

Keeping in mind the court’s order, the 
Administrator came up with a definition 
based on both mileage and population tests. 
Depending upon the product involved, the 
area where it was grown has to be within 
so many miles of where the subsequent 
exempt activities take place. The subsequent 
activities must be performed in an establish- 
ment located “in the open country or in a 
rural community.” Population tests deter- 
mine whether this standard has been met. 


The Administrator is far from pleased 
with this definition. He says: “Representa- 
tions have recently been made that in 
particular instances substantial economic dis- 
crimination exists as between establishments 
which meet the requirements of the present 
definition and those that do not.” This 
discrimination has a far-reaching effect: 
more than one million workers are engaged 
in operations affected by the area-of-produc- 
tion definition. 

In an effort to eliminate these inequities, 
the Administrator is soliciting suggestions 
and proposals as to what changes should be 
made in the definition. He wants “to de- 
velop a definition which will minimize com- 
petitive inequalities and still be in accord 
with the statutory language and the opin- 
ion of the Supreme Court.” To the extent 
possible, the Administrator would like also 
to receive supporting information, including 
a statement indicating the results which 
would be achieved if the proposed changes 
were adopted. The proposals should be in 
the Administrator’s hands by October 10. 
Address them to Administrator Wm. R. 
McComb, Wage and Hour Division, De- 
partment of Labor Building, Washington 25, 
D. C.—Code of Federal Regulations, Title 29, 
Chapter V, Part 536, 15 F. R. 6025; W-H 
Release PR-283, September 6, 1950. 
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Farm Work by Children 


The United States Department of Labor 
is campaigning to see tnat children who do 
farm work are not deprived of education. 
The one weapon at its disposal is the Fair 
Labor Standards Act—the federal law which 
supplements state child labor and school- 
attendance laws in an effort to keep children 
under sixteen out of farm jobs during school 
hours. 


The department summarizes the federal 
law as follows: (1) It provides “a 16-year 
minimum age for hired work in agriculture 
during school hours on farms. whose prod- 
ucts go into interstate commerce. This in- 
cludes the farmer who sends his product 
outside the State, and the farmer who de- 
livers his product to another person in the 
same State who will send the product out- 
side the State, whether in its original form, 
processed, or as an ingredient of another 
product.” (2) It does not provide “any 
minimum age for employment on the par- 
ent’s farm, nor any minimum age for em- 
ployment before or after school hours on 
any school day—or at any time on school 
holidays and during school vacations.”— 
United States Department of Labor Bulletin 
No. 128. 


Special Wage Rates for Learners 


Learners may be paid less than the seventy- 
five-cents-an-hour federal minimum wage if 
such employment is authorized by adminis- 
trative regulations. Administrative authority 
in this respect is limited to the “extent nec- 
essary in order to prevent curtailment of 
opportunities for employment,” a restriction 
found in the Fair Labor Standards Act. 


Apparel industry.—Industry regulations 
authorizing the employment of. learners in 
the apparel industry at subminimum rates 
were revised last month. 


In all branches except women’s apparel, 
the learning period for machine operating 
(except cutting), handsewing and finishing 
operations has been extended by 160 hours. 
This will enable the industry to complete 
its adjustment to the seventy-five-cent mini- 
mum rate. In the women’s appare! branch, 
sixty cents an hour may be paid for the first 
320 hours, sixty-five cents for the remaining 
160 hours. In all other branches of the in- 
dustry, the former fifty-five-cent rate has 
been increased to fifty-seven cents for the 
first 320 hours and sixty-five cents for the 
remaining 160 hours. Final inspection in all 
branches commands sixty-five cents an hour. 
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Higher rates were considered justifiable 
for women’s apparel because this branch of 
the industry can more easily adjust to the 
seventy-five-cent rate —W-H Release PR- 
279, August 24, 1950. 


Shoe manufacturing industry.—Payment 
of below-minimum wages to learners in the 
shoe industry will be permitted by industry 
regulations scheduled to go into effect on 
the sixteenth of this month. Learners in 
this industry are now working under tem- 
porary learner certificates. 

The coming regulations continue the same 
wage leeways: sixty-five cents an hour for 
the first 240 hours and seventy cents an 
hour for the next 240 hours. 

Administrator McComb says: “No plant 
will be given a certificate if it appears 
that a sufficient number of experienced 
workers are available to meet its employ- 
ment needs, or if the issuance of the certifi- 
cate would create an unfair competitive 
labor cost advantage or impair or depress 
working standards established for experi- 
enced workers in the industry.”—W-H 
Release PR-280, August 24, 1950. 


Wholesale hardware and wholesale gro- 
cery industries.—A few certificates sanc- 
tioning the employment of learners at rates 
below seventy-five cents an hour have been 
issued in the wholesale hardware industry. 
But they were issued subject to review to 
determine if subminimum rates were neces- 
sary from the employment-opportunity angle. 
No certificates were issued in the wholesale 
grocery industry. 

A subsequent study of employment oppor- 
tunities in these two industries has shown 
no need for relaxation of the minimum-wage 
standard—it is a general practice in the in- 
dustries to pay beginning workers at least 
seventy-five cents an hour. Because clerks 
in these wholesale industries are productive 
from the start, they are worth seventy-five 
cents an hour from the time they are hired; 
no wage adjustment problems are presented. 
—W-H Opinion Letter, July 21, 1950. 


Puerto Rican Wages Still Rising 


Industry committees have recommended 
increases in subminimum wage rates for five 
more industries in Puerto Rico. For the 
leather, leather goods and related products 
industry, a committee recommends the adop- 
tion of hourly minimum wage rates ranging 
from twenty-three cents to fifty cents; pres- 
ent rates in the industry range from seven- 
teen to thirty cents. For the handicraft 
products industry, an hourly minimum rate 


Wages .. . Hours 


of twenty-six cents is suggested, instead of 
present rates ranging from fifteen to twenty- 
four cents. For the men’s and boys’ cloth- 
ing and related products industry, it is 
proposed to replace the present rate of 
twenty-four cents an hour by a new rate 
of thirty-five cents. In the metal, plastics, 
machinery, instrument, transportation equip- 
ment and allied industries, a committee recom- 
mends raising the present thirty-five and 
forty-cent rates to forty, forty-five and 
fifty-three cents; in the sugar manufactur- 
ing industry, from forty to fifty-five cents. 
Hearings were held in Washington last 
month to consider the adoption of these 
various recommendations—W-H Releases 
PR-273, 276, 277, August 16, 19, 23, 1950. 


State Wage-Hour Patterns 


The past month showed thriving action 
by administrative officers with regard to 
state wage-and-hour patterns. 


Kentucky.—Nondriving employees of Ken- 
tucky taxicab companies—such as dispatchers 
—must be paid time and one half for the 
seventh day worked in a week.—Kentucky 
Attorney General’s Opinion, August 28, 1950. 


A Kentucky statute allowing employees 
time off to vote without loss of wages was 
held unconstitutional by the Kentucky Court 
of Appeals several years ago as a depriva- 
tion of property without due process of law 
(Illinois Central Railroad Company v. Ken- 
tucky, 13 Laspor Cases { 64,134). Neverthe- 
less, an employee who had been docked for 
time taken off to vote requested the At- 
torney General to enforce this statutory 
provision. The request was refused on the 
authority of the court decree. The Attorney 
General said that while there was no objec- 
tion to a law permitting employees to take 
time off to vote, a wage-payment directive 
Was unconstitutional. — Kentucky Attorney 
General’s Opinion, August 24, 1950. 


New York.—The following workers in 
New York are entitled to twenty-four con- 
secutive hours of rest in each and every 
calendar week: watchmen in buildings or 
garages, and elevator operators, janitors, 
superintendents, managers, engineers and 
firemen in apartment houses. Exception is 
made for foremen and employees in apart- 
ment houses whose duties include not more 
than three hours of work on Sunday to 
maintain fires and make necessary repairs 
to boilers and machinery.—/ndustrial Bulle- 
tin, New York State Department of Labor, 
August, 1950. 
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The New York Department of Labor 
may not accept assignment of a salesman’s 
commissions for collection, because the In- 
dustrial Commissioner’s jurisdiction to col- 
lect wages is limited to the agreed wages of 
workingmen, laborers or mechanics. Sales- 
men working solely on a commission basis 
fall outside this category.—/ndustrial Bulletin, 
New York State Department of Labor, 
August, 1950. 


North Dakota.—A child under sixteen 
years of age may not load or unload a truck 
in North Dakota. This work is prohibited 
because it involves “power driven machinery.” 
North Dakota Attorney General’s Opinion, 
August 12, 1950. 





Wyoming.—Women employed in the eat- 
ing facilities of private clubs in Wyoming 
may work no longer than those employed 
in restaurants—eight hours a day and forty- 
eight hours a week. It is only during emer- 
gencies that they are permitted to work 
longer hours, and then only if they are paid 
time and one half for the overtime hours.— 
Wyoming Attorney General’s Opinion, June 
27, 1950. 


As a general rule, workers employed in 
Wyoming must be paid within seventy-two 
hours when they voluntarily terminate their 
employment and within twenty-four hours 
when they are discharged. However, taxi- 
cab businesses are not subject to this require- 
ment, not having been included in the list 
of businesses covered by this law.—W yoming 
Attorney General’s Opinion, April 20, 1950. 


It Pays to Be Conscientious 


White-collar workers who devoted more 
than twenty per cent of their time to non- 
supervisory duties were not exempt from 
the Fair Labor Standards Act as executives; 
the executive exemption limits nonsupervis- 
ory work to this amount. Nevertheless, 
their employer, through error, had classified 
them as beyond the pale of the law. How- 
ever, he had attempted to abide by all direc- 
tions and recommendations of governmental 
agencies. He had sought advice from com- 
petent counsel in regard to compliance with 
the statute and had issued instructions and 
bulletins in order to secure compliance. 


The employer’s conscientiousness paid off : 
- he was relieved of liquidated damages which, 
under the FLSA, can range up to the amount 
of unpaid wages found owing. Because the 
employer acted in “good faith” and had 
“reasonable grounds” for believing that the 
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employees fell in an exempt classification, 
he was successful in calling the Portal Act 
into play to get this relief —Hoffman, et al. v. 
Todd & Brown, Inc., 18 Lasor Cases § 65,941 
(DC Ind., 1950). 


Overtime Work 
in “‘Company”’ Post Office 


A novel issue arose in an administrative 
proceeding under the Public Contracts Act: 
Did two hours a day spent by an employee 
in a “company” post office have to be added 
to time spent by him on government con- 
tract work when figuring his overtime hours? 
The answer: “Yes.” 


This employee worked for an isolated dis- 
tillery at a time when the government was 
contracting for its full output as a part of 
the defense program (the alcohol] went into 
ammunition, not mankind). He worked nine 
hours a day, seven days a week, for a monthly 
salary which included nothing extra for 
overtime—nothing for hours in excess of 
eight daily or forty weekly. In addition to 
his regular duties as warehouseman, ship- 
ping clerk and cooper, he spent two hours 
a day at a post office located near the dis- 
tillery. His post-office duties included re- 
ceiving and dispatching mail and selling 
stamps and money orders. But here is the 
turning point in the case: ninety-five per 
cent of the service was for the distillery. 
Only ten families were served by this post 
office, and half of them were employed by 
the distillery. Two additional facts helped 
tip the scale against the employer: a dis- 
tillery official was the postmaster and the 
post office would have been discontinued— 
making it necessary for the distillery to use 
another one located two and one-half miles 
away—if this official had not taken it over. 


The hearing examiner decided that “quite 
clearly Borden [the employee] was not 
in the employ of the Government or sub- 
ject to its control, and he received no sepa- 
rate pay for his post office work, either 
from the Government or from the respond- 
ent [the distillery]. . If he was com- 
pensated for the post office work, and it is 
reasonable to assume that he was, his pay 
for the work must have been included in 
his monthly salary paid to him by the re- 
spondent.” Since the monthly pay did not 
cover overtime, the employer was assessed 
additional half time for hours worked by 
the employee in excess of forty weekly, in- 
cluding the time spent on post-office duties. 
—Matter of Belle Meade Distilling Corpora- 
tion (PC-420, 1950). 


October, 1950 @ Labor Law Journal 





ry 








on, 
Act 


wv. 
41 


~— 





Books ::° Articles 





CURRENT LITERATURE 


in the Labor Field 





The Right to Organize— 
Its Limits in U. S$. and Europe 


The Right to Organize and Its Limits. A 
Comparison of Policies in the United States 
and Selected European Countries. Kurt 
Braun. The Brookings Institution, 722 Jack- 
son Place, N. W., Washington 6, D. C. 
1950. 331 pages. $3. 

The recognition of the right to organize has 
brought a division of opinion on its nature and 
scope. 

Freedom to organize means freedom to en- 
gage in various individual and concerted activ- 
ities. 

American and European methods of pro- 
tecting exercise of the freedom are not the 
same. 

Some countries do not give equal protection 
to unionism of managerial and other em- 
ployees. 

Differences in status of government person- 
nel caused differences in views on its right to 
organize. 

American and European labor leaders have 
appraised differently union restriction of free- 
dom to organize. 

American and European management poli- 
cies regarding exclusive contracts are different. 

Public policy in most countries is based on 
the principle that union membership is volun- 
tary. 

Views differ regarding protection of the 
right to refrain from joining a union. 

Many governments have used other ap- 
proaches to prevent objectionable pressure to 
organize. 

Use of the “right to work” principle has not 
resulted in uniform definition of improper 
pressure. 

In Europe the right to choose one’s union 
and bargaining representative is an individual 
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right; while in the United States mdividual 
choice has been replaced by majority rule. 
British policy is following a middle course. 


These are the conclusions that the author 
arrives at after exploring the problem of 
just how the right to organize is to be lim- 
ited. The work of the volume takes off from 
the premise that the right to organize is no 
longer in doubt, but friction in connection 
with its exercise is usually due to conflicting 
views on its meaning and scope rather than 
due to a denial of its existence. 


This book is part of a more comprehen- 
sive study of rights and duties of organized 
labor groups in the United States and in 
selected European countries. There is a 
keen analysis of similarities and dissimilari- 
ties in union, management and governmental 
views. 

There is no question that this approach 
has been rewarding. There is much to learn 
by examining and comparing the different 
methods in use in the Western world in the 
treatment of labor-management problems. 
Many of the problems are older in Europe 
than they are in this country. 

On examination, certain principles emerge 
with regard to the right to organize and the 
related duties, and with regard to the ac- 
companying public policy, particularly in 
regard to compulsion, the “union shop.” 
World-wide, this is one of the most intensely 
discussed issues in the whole field of labor- 
management relations. 





There are fundamental differences—eco- 
nomic, political and social—between the 
American and European areas of labor ac- 
tivity. European unions have been affiliated 
with certain political parties or religious 
groups, while in America most unions 
are generally nonpolitical. Further — and 
this is important—the largest European 
unions have rejected capitalism, while most 
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American unions accept the capitalistic 


system. 

The author traces clearly and compre- 
hensively the changes which have occurred 
in public policy toward union organization, 
how a period of toleration followed the pe- 
riod of attempted suppression of the whole 
movement. Now the freedom to organize is 
recognized and protected as a right. 

The matter of choice between unions, or 
the choice of joining a union at all, is one of 
the most important topics covered. Euro- 
pean governments have rejected limitation 
of individual freedom to choose one’s union. 
This may stem, partly, from the political na- 
ture of the unions. British decisions have 
recognized contracts excluding nonmembers 
of a specific union, but the British govern- 
ment rejects the American type of closed 
and union shop. 

On the American scene, the individual 
worker is not necessarily represented by a 
bargaining agent of his choice. Only in rel- 
atively few cases have individuals or bodies 
other than unions been chosen to fill the 
post of the bargaining representative. Fur- 
ther, freedom to belong to a union of one’s 
choice likewise may be restricted under 
American statutes. 

The book is well supplied with labor case 
citations and with a thorough-going docu- 
mentation. France, Germany, Sweden, Eng- 
land and the United States have many 
principles and problems in common. There 
is clearly a difference between the United 
States, and the European countries as a group, 
and these differences lie mainly within the area 
of compulsory joining of unions and public 
policy with regard to unions. This factual 
representation of the whole panorama is 
worth-while. 


Roads and Destinations 


Partners in Production—A Basis for Labor- 
Management Understanding. Report by the 
Labor Committee of The Twentieth Cen- 
tury Fund, assisted by Osgood Nichols. The 
Twentieth Century Fund, Inc., 330 West 
42nd Street, New York 18, New York. 1949. 
149 pages. $1.50. 

When men have a common goal and no 
effort is wasted in conflict, then they can 
achieve great common good. This book at- 
tempts to study the goals of management 
and labor and explores the roads that are 
being traveled. The committee who are the 
authors feel that a great area of labor issues 
can be eliminated simply by a mutual recon- 
ciliation of two apparently opposite interests. 
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In the foreword, Evans Clark, Executive 
Director of The Twentieth Century Fund, 
says: “The theory that labor relations should 
be prescribed in great detail by law reached 
its peak of application in the Taft-Hartley 
Act of 1947. Most observers agree, however, 
that the elections of 1948 were a mandate 
to repeal or drastically revise the Act—and 
they cast doubt on the assumptions on which 
it was based.” 


This volume is the sixth report by the 
Fund on matters of current importance in 
management-labor relations. The reports 
cover thirteen years. This one, drafted in 
the relatively peaceful time that followed 
the postwar strikes, concerns itself with the 
urgency of cooperation in the attainment of 
the goals of our society. 


The manner in which our civilization goes 
about the matter of production has brought 
about many important needs, The vital ne- 
cessity of working together stands out. The 
resolution of disagreements must be brought 
about within the present structure of labor 
union-management. 


An example: There is disagreement over 
seniority as a factor in determining promo- 
tions. “Although this may seem to be a 
fundamental disagreement in principle, yet 
in practice it proves susceptible to objective 
solution, just as it has in the case of layoffs. 
From the worker’s point of view, the impor- 
tance of seniority lies in its protection of 
his job during layoffs, not its use in deter- 
mining promotions. Unions that have ac- 
quired a degree of stability that enables them 
to worry little about antiunion discrimina- 
tion in the handling of promotions seem to 
find that a compromise on the theory of 
strict seniority is advisable in the interest 
of both the enterprise and the men. Some 
unions have recently agreed to the exemp- 
tion of a certain percentage of the work 
force from the operations of the seniority 
principle, so that able workers may move up 
faster and the enterprise may have use of 
their greater capacity.” 


The book lists these forces as among 
those that form the background of the pres- 
ent labor-management scene: 


(1) The rapid growth of organized labor, 
particularly in the mass-production industries. 


(2) The emphasis on the need for a con- 
tinued high-level economy; the recognition 
of the importance of uninterrupted good re- 
lations; and the growing realization that 
international recovery as well as our do- 
mestic welfare depends on its achievement. 
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(3) There is money in good in-plant rela- 
tions. 

(4) Organization of the workers in a sys- 
tem of representation is essential to the 
communication of orders, particularly in 
mass-production plants where large num- 
bers of workers are involved. 

The author committee recommends: “That 
in all plants in which there is union repre- 
sentation management and organized labor 
assume responsibility for the integration of 
the union into the plant organization as an 
effective channel of two-way communica- 
tion from managers to workers and from 
workers to managers. ... 

“That the leaders of American industry 
and labor now jointly direct their attention 
through the processes of intelligent self- 
government, to an agreed statement of eco- 
nomic principles which will afford a basis 
for a constructive advance in understanding 
the wage-price-profit relationship in a dem- 
ocratic system of competitive private enter- 
prise.” 


Political Activity of Labor 


Labor in Politics. Employer-Employee 
Relations Division, Chamber of Commerce 
of the United States, Washington 6, D. C. 
Single copies, 50¢; two to fifty copies, 40¢ 
each; more than fifty copies, 30¢ each. 

This booklet is designed to give business 
leaders and others a better understanding of 
the scope and nature of labor’s activity in 
politics. The present broad activities of the 
AFL Labor’s League for Political Educa- 
tion and the CIO Political Action Com- 
mittee are outlined. 

An appendix gives a summary of the cur- 
rent stands of the AFL and CIO on political 
issues. 


More Work 
for the Payroll Department 


Complete Social Security Law. Commerce 
Clearing House, Inc., 214 North Michigan 
Avenue, Chicago 1, Illinois. 1950. 208 
pages. $2. 

Of interest to all and very useful is this 
handy book containing the full text of the 
amended Social Security Act and the related 
employment tax provisions. In three parts, 
the book contains the complete text of the 
act, as amended; the text of the Internal 
Revenue Code provisions, including the 
changes made by the 1950 amendments; and 
the text of the amendments themselves— 
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P. L. 734, approved August 28, 1950. The 
text of the full law as it presently stands 
is accompanied by editorial notes indicating 
in detail the changes made and the effective 
dates of the changes. 

Because of the many and important 
changes in the law—extension of coverage, 
increase in benefits, increase in the amount 
beneficiaries may earn, etc.—and because of 
the delayed effective dates of the tax in- 
creases, this book is especially important 
for employers who require direct reference 
to the statutory text to see exactly how the 
changes affect their employees. 


A topical index provides quick reference 
to all phases of the law. 


Paths To ‘‘Peace’’? 


Management Reports Nos. 39, 48, 55, 60. 
Research Division, California Personnel 
Management Association, 442 Flood Build- 
ing, 870 Market Street, San Francisco 2, 


California. 1949. Any single copy, $1. 

Various (and conflicting) views on labor- 
management relations are presented in these 
four stenographic briefs recently issued by 
the Research Division of the California Per- 
sonnel Management Association. Origin- 
ally the briefs were addresses before the 
association and the Personnel Section of the 
Western Management Association. 

“The right kind of leadership” is Ralph 
M. Heintz’s answer to the problem of lower- 
ing costs and increasing production. Re- 
search and Chief Engineer of Jack & Heintz, 
Cleveland, Mr. Heintz dips into his experi- 
ences there to illustrate his theories in Re- 
port No. 39, “An Engineer Looks at 
Demands on Costs & Production.” His 
main theme—that “good neighborly relations” 
are requisite for success of the three-way 
formula. for. industrial. production—Brain 
Power, Machine Power and Man Power—is 
developed through discussions of the place 
of the scientist, the mathematician and the 
engineer in the atomic era, our changing 
educational system and the need for greater 
talent and vision at the management level. 
Ingenuity, says Mr. Heintz, rather than skill 
in technical practices, is the greatest asset 
in the field of human relations. 

If America is to assume the leadership 
and responsibilities of the approaching 
“American Century” she must concentrate 
less on technological research and more on 
research in the fields of human relations. 
This is the message presented by W. Walter 
Williams, president of Continental, Inc., 
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Seattle, and chairman of the Committee for 
Economic Research, in Report No. 48, 
“Profitable Management Faces a New Era.” 
In enumerating the internal threats to the 
nation (external being understood) he places 
much emphasis on the effect strikes and other 
labor practices have on our national economy. 
Mr. Williams proposes a six-point plan to 
improve labor and management teamwork— 
sound collective bargaining, a belief in pro- 
ductivity, agreement and belief in the man- 
agerial function, belief in the principle of 
economic facts not economic power as a 
guiding principle, a recognition that the pri- 
mary obligation is to the public and (in light 
of the steel strike) an avoidance of getting 
into jelled positions by advance publicity. 
The solution, he warns, like charity, begins 
at home —“not Washington, D. C.” 


M. A. Young, personnel director of the 
Cleveland Graphite Bronze Company, Cleve- 
land, insists that employee education is the 
job of management and demonstrates the 
way in which his company accomplishes it in 
Report No. 55, “The Management Job in 
Improving Employee Performance.” He 
calls for “organized management” in order 
to deal with the problem properly, stating 
that “some day there will be a vice-president 
and director of people” along with those of 
finance, sales and promotion, etc. The job 
done by house organs, pamphlets, night 
school and employee’s service departments is 
invaluable in reaching the goal, according to 
the author. An employee who understands 
his job in relation to the entire operation of 
the plant, says Mr. Young, is an employee 
who produces. 


The union: view of profitable manage- 
ment is represented by William Gomberg, 
Director of. the Management Engineering 
Department of the International Ladies 
Garment Workers Union. Union and man- 
agement working as a functioning whole, 
with no bickering over “exclusive rights,” 
is his platform. In Report No. 60, “What 
Profitable Management Means to the 
Worker” Mr. Gomberg tells management in 
very definite terms that labor and manage- 
ment can only come to terms when there 
is “a minimum of legal nonsense and ad- 
ministrative platitudes” blocking a realistic 
appraisal of their difficulties. From a union 
standpoint he reviews briefly aspects of the 
1946 General Motors-UAW battle, the wage 
incentive payment plan and the setting up 
of production standards. 
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Arguing an Appeal 

Effective Appellate Advocacy. Frederick 
Bernays Wiener. Prentice-Hall, Inc., 70 
Fifth Avenue, New York 11, New York. 
1950. 606 pages. $8.50. 

“Once in a while, I may confess, at the 
close of the oral argument none of us seems 
to know what the case is about.” 
This quotation the author takes from an 
unidentified but “distinguished and learned 
jurist.” Quoting another judge: “Oral argu- 
ment is not as helpful as it should and could 
be if the advocates would reach the simple 
point in the lawsuit and discuss it intelli- 
gently. The difficulty with the average advo- 
cate is that he succeeds primarily in confusing 
the court rather than clarifying the issues.” 


These pithy quotations neatly point up the 
significance of this book, and especially its 
chapters dealing with “The Methods of Ap- 
pellate Courts” and “Effective Oral Argu- 
ment,” which are contained respectively in 
Parts I and III. 


The author says the book contains what 
he believes “to be the only collection in exist- 
ence of data bearing on the actual operation 
of American appellate courts,” and he devotes 
a thirty-five page chapter to this topic. Do . 
courts read the briefs before the oral argu- 
ment? The answers that are available are 
presented for the Supreme Court of the United 
States, the ten United States Courts of Ap- 
peal, thirty-six nonfederal courts of last resort 
and the Supreme Courts of Hawaii and Puerto 
Rico. What is the practiee after the argument? 
“Do the judges study the case first and then 
vote, or do they vote first and then write an 
opinion after study of the records and briefs?” 
The answers to these questions are presented 
with respect to the same courts listed above. 


If the oral argument is important at all, 
the importance of these questions—and of 
the answers—is self-evident. If the court 
can be expected to be familiar with the 
briefs prior to the argument, much repetition 
of the material contained in them can be 
avoided in the oral argument, and counsel 
can spend more time in arguing the points 
of clash that have developed in the briefs 
themselves. On the other hand, if the court 
is not familiar with the briefs, the argument 
can cover fewer questions and less detail, 
and many of the argumentative points made 
in the briefs must be clinched within them. 


Parts II and IV of the book are entitled 
respectively “Effective Brief-Writing” and 
“Examples.” Considerably more than half 
the book is devoted to Part IV, wherein are re- 
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printed successful briefs which sought discre- 
tionary review, resisted discretionary review, 
argued legal questions on the merits and argued 
factual questions. This same portion of the 
book contains examples of briefs to illustrate 
the use of the statement of facts to advance 
one’s case, the nature of a reply brief and of 
a petition for rehearing. The seventeenth and 
concluding chapter contains a transcript of 
the oral arguments in a closely contested 
case, U. S. v. Line Material Company, 33 U. S. 
287. The author has exercised good judg- 
ment in the selection of these. materials, 
which for the most part are interesting in 
themselves and indicate the artistry some- 
times involved in the selection of the facts, 
the formulation of the issues and the organi- 
zation and presentation of the argument. 


The meat of the author’s own work is in 
the first three parts of the book, amounting 
to some 200 pages. In these sections the 
author has given his attention to the im- 
portant matters that deserve it. Counsel 
should familiarize himself with the rules of 
court and should comply with those rules. 
The statement of facts “should always be 
written in such a way as to advance the 
cause of the party on whose behalf it is 
prepared. It must not argue or editorialize; 
its strength lies in selection and juxtaposi- 
tion, without of course ever appearing to 
involve the irrelevant.” “Headings should 
always be argumentative rather than topical,” 
and the questions presented should be formu- 
lated in such a way as to “impel the reader 
to answer the question posed in the way the 
writer wants him to answer it.” 


While there is little that is novel in these 
suggestions—indeed, law review articles often 
deal with the same subject matter in con- 
siderable detail—this book has merit in 
bringing the discussion of all of these topics, 
together with lengthy illustrations, within 
its own two covers. 


The author is a member of the District of 
Columbia Bar, Special Lecturer at the Wash- 
ington College of Law of the American 
University, and was formerly Assistant to 
the Solicitor General of the United States. 
It was a little disappointing that a book 
otherwise so complete and detailed on the 
subject of appellate advocacy should contain 
so little discussion of the rules of court. 


ARTICLES. 


Judicial Review of Arbitration . . . Since 
parties to an arbitrable dispute usually agree 
to be bound by the decision of an impartial 
arbitrator, much judicial review is undesir- 


Books . . . Articles 


able. The author holds that even a “boot- 
strap” decision in which the arbitration clause 
itself is in question may be submitted to 
the arbitrator —Scoles, “Review of Labor Ar- 
bitration Awards on Jurisdictional Grounds,” 
University of Chicago Law Review, Summer, 
1950. 


Who Is Restraining Trade? ... “Not us!” 
say the unions. “We fought a long battle 
to specific statutory exclusions.” But the 
authors of this article say: “Watch S. 
2912!”—Miller and Huffaker, ‘““The Applica- 
tion of Antitrust Legislation to Labor 
Unions—Past, Present, and Proposed,” 
South Carolina Law Quarterly, March, 1950. 


Just to Break the Monotony .. . One com- 
pany attacked the problem of the repetitive 
job head-on and with conscious awareness 
of the benefits which could come to workers 
through “job enlargement.” How the or- 
ganization, as well as the employees, gained 
is told by Walker, “The Problem of the Re- 
petitive Job,” Harvard Business Review, May, 


1950. 


Worker or Businessman? ... The West 
Coast fishing industry has the problem of 
deciding between the conflicting interests of 
an employee with union inclinations and an 
independent contractor with a corporation’s 
nature.—Randall, “Labor Agreements in the 
West Coast Fishing Industry: Restraint of 
Trade or Basis of Industrial Stability?” 
Industrial and Labor Relations Review, July, 
1950. 

Social Security Gap... New York, by its 
new disability-benefits law, closes a gap in 
workers security by providing payment for 
loss of earnings arising from nonoccupa- 
tional disabilities —Donlon, “Providing Dis- 
ability Benefits at the State Level,” State 
Government, May, 1950. 


1948-1949 Summary The passing 
of Justices Murphy and Rutledge may have 
been the most significant events in regard 
to constitutional-law interpretation during the 
1948-1949 term of the United States Su- 
preme Court. So says the author, as he 
declares that the term held little significance 
in importance of cases decided or their last- 
ing interest.—Harris, “Constitutional Law 
in 1948-1949,” American Political Science Re- 
view, March, 1950. 


Corporate Reorganization . . . Junior 
interests and the reorganization system are 
discussed by a law professor.—Blum, “The 
Law and Language of Corporate Reorgan- 
ization,” University of Chicago Law Rezwew, 
Summer, 1950. 
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| THE READER WRITES—Continued from page 994 





more direct and immediate beneficiaries and 
were better protected against the risks of 
industrial progress. 

It seems that the CED committee, com- 
posed of allegedly liberal employers and 
advised by economists who individually pro- 
fess faith in our collective bargaining proc- 
esses, have proven less discerning as to the 
methods of raising real wages than such 
citadels of conservatism as the General Mo- 
tors Company. It at least recognized that an 
annual wage increase in recognition of rising 
productivity will probably in itself raise the 
rate of improvement in man-hour output. 

The same conservatism is exhibited in 
setting the target for improvement. CED 
assumes an annual rate of increase in pro- 
ductivity of 2.5 per cent, whereas one of its 
own economists, Sumner H. Slichter, has in- 
dicated that the rate can be closer to four 
per cent per annum. This restraint reflects 
the committee’s fear of offering too much, 
lest American industrialists be held respon- 


sible for a lower accomplishment. It em- 
ployed the same tactic during the earlier 
discussions of industry’s responsibility for 
providing jobs to those able and willing to 
work. It advocated a goal of high employ- 
ment when government, labor, the public 
and, yes, the world demanded full employment. 
Industrialists who have been found want- 
ing by workers and the nation cannot arro- 
gate to themselves the function of leading us 
to higher standards of living. No amount of 
smart advertising can obliterate the depres- 
sions of the past, and their failures during 
the thirties. Planning for higher real wages 
must be the responsibility of all groups and 
particularly of management and trade unions. 
No plan which fails to provide the mecha- 
nism for joint action by these groups is 
attuned to present needs. 
SOLOMON BARKIN 
DIRECTOR OF RESEARCH 
TEXTILE WORKERS UNION OF AMERICA, CIO 


New York City 
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the prevention of accidents and occupational 
diseases, and for the construction, repair, 
inspection and maintenance of buildings. 
These rules and regulations would become 
effective upon the approval of the Secretary 


of Labor. 


Equal Pay for Women.—The Kelley sub- 
committee of the House Committee on Edu- 
cation and Labor on August 29 approved 
for reporting to the full committee H. R. 
1584, to provide equal pay for equal work 
for women. Under the act, wage differen- 
tials based on sex would be considered an 
inequity in compensation standards, consti- 
tuting an unfair wage practice. If the law 
is enacted, employers will have to pay women 
the same wages they pay men doing com- 
parable work, except where discrimination 
is made on the basis of seniority or a merit 
increase system. 

The Senate companion bill, S. 706, was 
reported in the Senate August 9, but has 
not been passed there. 


Anthracite Production. — On August 31, 
the O’Neill subcommittee of the House 
Committee on Public Lands approved for 
reporting to the full committee H. R. 8586, 
authorizing the government to purchase an- 
thracite, temporarily, in amounts sufficient 
to maintain normal production and employ- 
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ment in the anthracite region. At the hear- 
ings on the bill, Representative Flood, its 
author, explained the need for such legisla- 
tion: to prevent economic depressions and 
maintain normal employment in the anthra- 
cite industry and in local businesses in the 
anthracite region, and to take advantage of 
the available skilled labor to establish a 
stockpile for future emergencies while the 
demand is low. Under the act, the govern- 
ment would purchase coal from operators 
in substantially the same proportions as such 
operators contributed to the total produc- 
tion of anthracite in the. calendar year 1949. 


National Services for Disabled 
Persons Amendments of 1950 


The Senate, on September 13, passed S. 
4051, a bill amending the Vocational Re- 
habilitation Act by expanding the present 
rehabilitation program through provision 
for more services to prepare disabled per- 
sons for, and establish them in, remunera- 
tive employment. 

The bill permits the establishment of more 
facilities and gervices for the severely dis- 
abled, such as workshops, rehabilitation 
centers, assistance to the homebound and 
expanded opportunities for business enter- 
prises. It authorizes the Federal Security 
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Administrator to provide for research fel- 
lowships, and for specialized training, in- 
struction and traineeships, directly and through 
grants-in-aid. Provision is made for the 
establishment of a Division for the Handi- 
capped in the Civil Service Commission, to 
facilitate and expedite employment of the 
handicapped by the federal government. 
Financing of the whole rehabilitation pro- 
gram will be put on a sounder basis, and 
will permit federal contributions to states 
according to their capacity for raising funds, 
forcing wealthier states to assume a larger 
share of the financial responsibility for the 
program than formerly. 

Secretary of Labor Tobin, citing the need 
for these amendments, said: 

“There are indications that the problem 
of handicapping injury and disease is grow- 
ing rather than diminishing. Data published 
by the Office of Vocational Rehabilitation 
indicate that there are now about a million 
and a half men and women of working age 
who are, and I quote the report, ‘so severely 
disabled that they cannot support themselves 
and their families’ and that each year 250,000 
persons ‘are seriously disabled by injury, 
illness, or congenital causes’. The Office of 
Vocational Rehabilitation reports that in 
1948 there were restored to productive ac- 
tivity and some measure of economic self- 
sufficiency only some 53,000 handicapped 
persons. During the 5-year period from 
1943 to 1948, some 220,000 handicapped per- 
sons were thus returned to productive ac- 
tivity. 

“'. . compare these two sets of figures. 
In 5 years there have not been restored to 
productive activity as many persons as are 
handicapped each year by injury, illness, or 
congenital causes.” 

The Senate Committee on Labor and 
Public Welfare, in its report on the bill, 
brought out these facts: 

“'. . compared to the need and possibili- 
ties, America is just not meeting the challenge 
to use her medical and educational potential to 
enable the majority of her handicapped citi- 
zens to reach their greatest degree of useful- 
ness.... 

“First, a country like ours must not neg- 
lect to use its resources, professional and 
financial, to give the millions of handicapped 
citizens a chance fully to participate in its 
opportunities. Second, the country needs 
the skills and productive capacity of every 
worker—those who can perform highly skilled 
tasks and those who can work at home or in 
sheltered workshops to meet the needs of 
our Nation. ... 
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“It is obvious that rehabilitation pays 
social dividends in restoring confidence, sta- 
bility, and often the will to live, to a dis- 
abled person and his family.” 

The committee pointed out that though 
these amendments were being planned be- 
fore the attack on South Korea, they be- 
come doubly important in the light of the 
present mobilization effort. “Before the na- 
tional situation becomes more critical, the 
committee recommends that Congress lay 
the groundwork for an intensive program 
so that we shall be ready for an all-out 
effort and be able to build soundly for the 
future.” 


Seamen's Bills 


S. 3960, a bill permitting seamen to allot 
a portion of their wages to their employers 
for the purpose of purchasing United States 
Savings Bonds, was cleared for the Presi- 
dent September 22. Another seamen’s bill, 
passed in the House September 19, was 
H. R. 8349, authorizing deductions from the 
wages of seamen for payment into employee 
welfare funds, if certain requirements are 
complied with. A third bill, passed in the 
House September 21, was H. R. 9538, relat- 
ing to reports required of masters of vessels, 
concerning the employment or discharge of 
a seaman; the bill extends the exemption 
from these reports to masters of small 
vessels, such as tugs and towboats. 


Railway Labor Act Amendments 


The Railway Labor Act amendment bills 
calling for a nondiscriminatory union shop 
and check-off of union dues have made little 
progress this month. The House Committee 
on Rules on August 30 denied a rule for 
H. R. 7789, so that it could not be consid- 
ered in the House. Though the House Com- 
mittee on Interstate and Foreign Commerce 
then agreed to certain amendments, the 
original adverse action was permitted to 
stand, as of September 20. The Senate be- 
gan consideration of the companion bill, 
S. 3295—which was reported favorably out 
of committee August 9—on September 19, 
but has as yet taken no action on it. 

S. 3463, prohibiting certain strikes and 
lockouts, providing for judicial review of 
National Railroad Adjustment Board orders 
and making orders of Presidential emer- 
gency boards enforceable in federal courts, 
was reported unfavorably to the Senate on 
August 25, and no action has been taken on 
it since. 
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Other Helpful, Informative CCH Magazines 


TAXES—tThe Tax Magazine 


% This magazine is published to promote sound 
thought in economic, legal and accounting 
| principles related to all federal and state taxa- 
| tion, . . . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and 
| other tax information, book reviews, etc. . . . 
The editorial policy is to allow frank discus- 
sion of tax issues. Subscription rate—$6 for 
| 12 monthly issues. Write for sample copy. 
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Insurance Law Journal 


— % Month after month, this helpful magazine 
presents timely articles on pertinent subjects 
Y, i of insurance law, digests of recent decisions, 
ALR ILLALLL ED | comments on pending legislation, rulings of 
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state commissioners and attorneys general, 
and other features reflecting the changing 
scene of insurance law. The Journal is edited 
exclusively for insurance law men, by insur- 





roe comme ance law men. Emphasis is on the insurance 
ee law fields of Life, Health and Accident, Fire 
peat and Casualty, Automobile, and Negligence. 

Me eeee oes Issued monthly ; subscription rate—$10 a year, 


including a handsome binder for permanent 
filing of each monthly issue for a year. Send 
for a sample copy. 








Food Drug Cosmetic Law Journal 


*% Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
of law. Each issue presents signed articles— 
by specialists, public officials, and other au- 
thorities—on legal problems involved in the 
preparation, packaging, labeling, storage, and 
distribution of foods, with respect to nutrition, 
health, and the general public welfare, in ad- 
dition to notes on legislative, administrative 
and judicial developments. Issued monthly; 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. 
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A LOOK BACK 


September 26 
The United Steelworkers of America, CIO, accepted an offer of a 
ten-cent wage increase by the Aluminum Company of America, but 
stated that it would reopen its contract to obtain a further increase. 

September 23 
The Revenue Act of 1950, raising income tax, was signed by the 
President. 

September 17 
General Electric signed a two-year contract with the United Elec- 
trical, Radio and Machine Workers, independent, providing for a 
ten-cent-an-hour wage increase and other benefits. 

September 15 
Robert N. Denham, General Counsel of the National Labor Relations 
Board, resigned from the Board under White House pressure. 


General Electric Company and the International Union of Elec- 
trical Workers, CIO, agreed on a new contract affecting sixty per 
cent of the 100,000 strikers. 
: September 14 
AFL and CIO garment unions asked for a fifteen-per-cent cost-of- 
living raise for their 655,000 members. 
September 8 
The railroads rejected an “ultimatum” of the trainmen and con- 
ductors unions, demanding six days’ pay for five days’ work. 





i September 6 
: Twenty-seven thousand General Electric workers went out on 
strike despite union promises to federal mediators to defer a national 
walkout. 
September 4 
The Ford Motor Company and union officials signed a five-year 
j contract similar to the new General Motors contract. 


Labor Day was celebrated throughout the nation, with labor speeches 
emphasizing concern over the Korean conflict and the fight against 
Communism and repeating union leaders’ demands for Taft-Hartley 
repeal. 
September 1 
The Switchmen’s Union of North America, AFL, and ten western 
and midwestern railroads settled their year-old dispute. 
August 30 
7 General Electric workers started a walkout at several Massachusetts 
plants. 
Assembly lines halted at the Ford Motor Company because of 
recent sporadic strikes brought on by the company’s refusal to give 
a pay raise. 
August 29 
John L. Lewis announced that the United Mine Workers would not 
be bound by the no-strike pledge contemplated by other labor 
leaders. 
August 28 
’ Packard officials and union leaders signed a five-year contract pro- 
viding for annual pay increases, cost-of-living increases and $125 
monthly pensions (including social security). 
: August 27 
The army assumed control of the railroads affected by the trainmen 
and conductors’ strike, though the unions gave assurance that the 
4 walkout scheduled for the twenty-eighth would not take place. 
August 25 
The Chrysler Corporation announced a cost-of-living raise apart 
from its contract with the unions, amounting to ten to fifteen cents 
an hour, for its 120,000 employees. 
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